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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 
For reasons of policy, the identities of the parties are not reported 
in decisions issued under one statute which expressly authorizes, 
but does not require the publication of the facts and circumstances 
of a violation, unless the Secretary in his decision has specifically 
ordered or directed such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S. C. 1946, ed. 601 et seq.), the Com- 
modity Exchange Act (7 U.S. C. 1946 ed. 1 et seq.), the Grain 
Standards Act (7 U. S. C. 1946 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S. C. 1946 ed. 181 et seq.), the Perish- 
able Agricultural Commodities Act, 1930 (7 U.S. C. 1946 ed. 499a 
et seq.), and the United States Warehouse Act (7 U.S. C. Chap- 
ter 10). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D, 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions, 

Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 

A yearly Index-Digest and Subject-Index, list of decisions 
reported, table of statutes, orders, etc., cited and construed, and 
statistical and other tables will be found in No. 12 (December) 
issue of the Agriculture Decisions. 

Copies of monthly issues beginning with January 1942 of the 
decisions will be available through the Superintendent of Docu- 
ments, U. S. Government Printing Office, Washington 25, D. C. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


WITHDRAWAL OF PETITION—ADJUSTMENTS OF CLAIMS BY PARTIES 


(No. 3648) 


In re QUEENSBORO FARM PrRopDUCTS, INC. AMA Docket No. 27- 
108. Decided October 5, 1953. Mr. Harry Polikoff, New York, New 
York, for petitioner. Mr. Julius C. Krause for Production and Mar- 
keting Administration. Decision by Thomas J. Flavin, Judicial 


Officer. 


(No. 3649) 


In re CARGILL, INCORPORATED, AND ERWIN E. KELM. CEA Docket 
No. 58. Vecided October 5, 1953. 


Denial of Motion to Have Complaint Made Definite and Certain 


Where complaint spells out the facts alleged against respondents and speci- 
fies the provisions of the act alleged to have been violated, and re- 
spondents’ motion, after filing answers to the complaint, seeks detailed 
delineation evidence of the precise legal theory or theories by which 
the complainant will attempt to link the facts alleged to the specified 
provisions of the act, the motion will be denied because there is no lack 
of due process of law and no noncompliance with Section 5(a) of the 
Administrative Procedure Act or the rules of practice under the Com- 
modity Exchange Act by denying respondents’ motion. 


Intent of Rules of Practice Relative to Certification of 
Motion to Secretary 


Intent of the rules of practice seems to be to authorize the referee to rule 
upon a motion of the kind involved herein or in the. discretion of the 
referee to certify the motion to the Secretary for a decision without a 
ruling by the referee, and the certification technique was expected to 
be used in novel and extremely difficult or important questions. 


Purpose of Appeals from Referee 


There are no provisions in the rules of practice for interlocutory appeals 
from the rulings of the referee, but all appeals from rulings by the 
referee upon motion, as illustrated by Section 0.18, are intended to be 


1109 
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taken up in connection with review of the entire proceeding by the 
Secretary after the referee has filed his report. 


Denial of Motion to Have Complaint Made Definite and Certain 


Since answers to the complaint herein have been filed after the referee’s 
ruling, consequently, one of the functions and some authorities say the 
only function of the motion, namely, to enable the framing of a proper 
response of pleading, has disappeared. 


Denial of Motion to Have Complaint Made Definite and Certain 


Where respondents, after filing answer to the complaint, filed a motion re- 
questing that the complaint be made definite and certain and that with- 
out the requested information they will be prejudiced in preparing for 
the hearing and presenting their defense, the Judicial Officer denied the 
motion on the grounds that a pre-hearing conference is available in 
this proceeding; the complainant must proceed first with evidence at 
the hearing which is held at intervals; the respondents may claim sur- 
prise, may file briefs, suggest findings and conclusions; and they may 
file exceptions to the referee’s report and have oral argument before 
the deciding officer prior to the issuance of the final decision and order, 
so that respondents will have ample opportunity to meet not only the alle- 
gations of the complaint but also the complainant’s evidence and argu- 


ment. 


Applicability of Criminal and Civil Rules of Pleadings in 
Administrative Proceedings 


There is ample authority holding that the technicalities and formalities of 
criminal and civil pleadings are not automatically applicable in admin- 
istrative proceedings. 


. Benj. M. Holstein for Commodity Exchange Authority. Mr. James E. 
Dorsey of Dorsey, Colman, Barker, Scott & Barber, of Minneapolis, Min- 
nesota, Mr. Leo F. Tierney of Mayer, Meyer, Austrian & Platt, of Chi- 
cago, Illinois, and Mr. Weston B. Grimes, of Washington, D. C., for re- 
spondent Cargill, Incorporated. Mr. Philip Neville of Neville, Hachey 
& Johnson, of Minneapolis, Minnesota, for respondent, Erwin E. Kelm. 


Mr. John Curry, Referee. 
Decision by Thomas J. Flavin, Judicial Officer 


DENIAL OF MOTION 


In this disciplinary proceeding under the Commodity Exchange 
Act (7 U.S.C. Chapter 1), the respondents, prior to filing their 
answers to the complaint, filed a motion to have the complaint 
made more definite and certain. Following the filing of a reply 
to the motion by the complainant, the referee denied the respond- 
ents’ motion. Thereafter, the respondents filed answers to the com- 
plaint and also filed a request that the referee, pursuant to section 
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0.10(b) of the rules of practice, certify to the Secretary of Agri- 
culture for reconsideration the respondents’ motion for a more 
definite and certain statement of certain matters alleged in the 
complaint. On September 23, 1953, the referee made such a cer- 
tification. 

The second sentence of section 0.10(b) of the rules of practice 
provides: 

“The submission or certification of any motion, request, ob- 
jection, or other question to the Secretary prior to the time 
when the referee’s report is filed with the hearing clerk shall 
be in the discretion of the referee.” 

Section 0.10(a) and section 0.7(d) (1) of the rules of practice 
authorize the referee to rule upon motions and requests prior to 
the filing of the referee’s report. Section 0.18 provides for the 
transmittal of the record to the Secretary after the filing of ex- 
ceptions to the referee’s report and prescribes that such record 
shall include “. .. motions and requests filed, and rulings thereon 
...’ The intent of the rules of practice seems to be to authorize 
the referee to rule upon a motion of the kind involved or in the 
discretion of the referee to certify the motion to the Secretary 
for decision without a ruling by the referee. Naturally, the cer- 
tification technique was expected to be used in novel or extremely 
difficult or important questions.' There are no provisions for inter- 
locutory appeals from rulings of the referee, but all appeals from 
rulings by the referee upon motions, etc., as illustrated by section 
0.18, are intended to be taken up in connection with review of the 
entire proceeding by the Secretary after the referee has filed his 
report. 

Since the appeal is now before us, however, we might as well 
decide it at this time. Answers to the complaint have been filed 
since the referee’s ruling and, consequently, one of the functions, 
and some authorities say the only function,? of such a motion, 
namely, to enable the framing of a proper responsive pleading, has 
disappeared. 

But at any rate, the complaint spells out the facts alleged against 


1 See p. 58, Final Report of the Attorney General’s Committee on Administrative Pro 
cedure. 

3 There are a number of cases under the current Rule 12(e) of the Federal Rules of 
Civil Procedure (from which bills of particulars were excluded in 1948), such as Container 
Co. v. Carpenter Container Corp., 8 F.R.D. 208, 210 (D. Delaware 1948), which hold that 
the function of motions to make more definite and certain is not to assist the moving party 
generally at the trial. For a similar view on bills of particulars, and this is what the 
motion here amounts to, see Page Steel Wire & Co. v. Blair Engineering Co., 22 F.(2d) 


408, 406, 407(C. C. A. 8d, 1927). 
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the respondents and specifies the provisions of the act alleged to 
have been violated. The respondents’ motion seeks detailed evi- 
dence and delineation of the precise legal theory or theories by 
which the complainant will attempt to link the facts alleged to 
the specified provisions of the act. We see no lack of due process 
of law and no noncompliance with Section 5(a) of the Adminis- 
trative Procedure Act or the rules of practice under the Commod- 
ity Exchange Act by denying the respondents’ motion. 

With the answers already filed, the respondents are left with 
the claim that without the requested information they will be pre- 
judiced in preparing for the hearing and presenting their defense. 
The proceeding is one in which a prehearing conference is avail- 
able, the complainant must proceed first with evidence at the hear- 
ing, the hearing is held at intervals, the respondents may claim 
surprise and ask for a continuance at any time, the respondents 
may file briefs, suggested findings and conclusions, etc., with the 
referee, and they may file exceptions to the referee’s report and 
have oral argument before the deciding officer prior to the issu- 
ance of the final decision and order. The respondents, then, will 
have ample opportunity to meet not only the allegations of the 
complaint but also the complainant’s evidence and argument. As 
we noted recently in a group of proceedings (one of which is In re 
Brodie, 11 A. D. 60 (1952), 3 Pike and Fischer Admin. Law (2d) 
120) under the Packers and Stockyards Act, 1921 (7 U.S.C. 181 
et seq.), there are numerous cases holding that the technicalities 
and formalities of criminal and civil pleading are not automatically 
applicable in administrative proceedings. 

For the reasons given by the referee in his ruling and for the 
additional reasons given here, the motion of the respondents is 
denied. 





HARRY C. DANIELS & CO. 
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(No. 3650) 


In re HARRY C. DANIELS, d/b/a HARRY C. DANIELS AND Co. P&S 
Docket No. 1980. Decided October 5, 1953. 


Cease and Desist—Violations of Act—Improper Use of 

Funds Received as Proceeds from Sale of Livestock—En- 

dangering Faithful and Prompt Accounting of Funds and 

Payments Due Owners or Consignors of Livestock—Ship- 
pers’ Proceeds Account—Books and Records 


Respondent is ordered to cease and desist from using shippers’ proceeds or 
funds received for the purchase of livestock for purposes of its own, mak- 
ing such use of funds in his possession or control as will endanger or 
impair his ability faithfully and promptly to account for and pay such 
portions thereof as may be due owners or consignors of livestock or other 
persons having an interest thereto; and respondent is directed to deposit 
the gross proceeds received from the sale of livestock in a separate bank 
account designated as shippers’ proceeds account; and to keep his ac- 
counts and records in a manner which will clearly reflect the handling 
of the funds in compliance with this order and the regulations under 
the act. 


Acts Constituting Violations of Act 


Withdrawals by market agency from the shippers’ proceeds account for the 
market agency’s own use of more money than the market agency is 
entitled to at the time of withdrawal, extending credit out of the ship- 
pers’ proceeds account, and financing country purchases of livestock out 
of the shippers’ proceeds account constitute violations of the act and 
regulations thereunder. 

. John L. Currin for Livestock Branch, Production and Marketing Admin- 
istration. Mr. Sam S, Pessin of Lindauer, Lindauer & Pessin, of Belle- 
ville, Illinois, for respondent. Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), initiated by 
an order of inquiry and notice of hearing filed on March 5, 1951, 
by the Director of the Livestock Branch, Production and Market- 
ing Administration, United States Department of Agriculture. 

It is charged that respondent, during the years 1949 and 1950, 
used funds received as proceeds from the sale of livestock con- 
signed to him for sale on a commission basis for purposes of his 
own and purposes other than the payment of lawful marketing 
charges and the remittance of net proceeds to shippers, thereby 
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endangering the faithful and prompt accounting therefor and 
payment of the portions thereof due the owners or consignors of 
livestock. It is contended that these uses by respondent of ship- 
pers’ proceeds constitute violations of sections 304, 307, and 312 (a) 
of the act (7 U.S.C. 205, 208, 213(a)) and sections 201.40 and 
201.41 of the regulations issued under the act (9 CFR 201.40, 
201.41). Complainant alleges (1) that on some occasions during 
the period from January 10, 1949, through November 29, 1949, 
respondent withdrew from his shippers’ proceeds account, for pur- 
poses of his own, varying amounts of cash in excess of the author- 
ized deductions for his buying and selling services and payment of 
legal charges; (2) that, in connection with specified transactions 
and at divers other times during the period from January 4, 1949, 
through January 4, 1950, respondent used shippers’ proceeds to 
extend credit to certain buyers, in connection with sales by re- 
spondent to such buyers of livestock consigned to him for sale 
on a commission basis, in that respondent paid shippers and con- 
signors for their livestock with checks drawn on the shippers’ 
proceeds account before proceeds from the sale thereof were re- 
ceived and deposited in said account and failed to reimburse the 
account for periods ranging up to 117 days; (8) that, on specified 
dates during the year 1949, respondent used shippers’ proceeds to 
finance country purchases of livestock by Wade Chipps, a country 
dealer, by honoring drafts drawn by said Wade Chipps on the 
shippers’ proceeds account to pay for such purchases; and (4) 
that, previous to the dates mentioned above and pursuant to sec- 
tion 202.5 of the rules of practice governing proceedings under 
the act, respondent had on April 16, 1945, entered into a stipula- 
tion with the Secretary of Agriculture in which respondent ad- 
mitted violating the act and regulations during the year 1944 by 
using proceeds received from the sale of livestock consigned to 
him for sale on a commission basis for purposes of his own and 
purposes other than the payment of lawful marketing charges 
and the remittance of net proceeds to shippers, stipulated that he 
would cease and desist from engaging in such practice, and agreed 
that, if in the future he engaged in any practice prohibited by the 
act, such stipulation would be admissable as evidence of the acts, 
facts, and practices set forth therein in any subsequent proceeding 
against him, before the Secretary, under the act. 

Respondent filed an answer denying with one exception that he 
withdrew cash from the shippers’ proceeds account in excess of 
authorized withdrawals. The exception is respondent’s admission 





[Re TYT @o™s CG & © 


OU OSS TS Oe lClUme 


HARRY C. DANIELS & CO. 1115 
Cite as 12 A.D. 1113 


that during the period from November 14, 1949, to December 5, 
1949, he “overdrew the account.” Respondent’s answer alleges, 
in substance, that as of the end of each month of the period in- 
volved there was left in the shippers’ proceeds account a positive 
balance due respondent as commissions accrued from the sale of 
consigned livestock. Respondent denies in his answer that he ex- 
tended credit to buyers of consigned livestock out of the shippers’ 
proceeds account and, in connection with such denial, alleged that 
he did not know it was compulsory to make collections from sales 
of consigned livestock within three days. Respondent submitted 
with his answer affidavits from several of the buyers to whom he 
is alleged to have extended credit out of the shippers’ proceeds 
account which state that the affiants asked no credit and that re- 
spondent did not offer to extend them credit. With reference to 
the charge of having financed with the shippers’ proceeds account 
country purchases of livestock by Wade Chipps, while respondent 
admits in his answer the material facts alleged in the order of 
inquiry, he denies having had any intention of extending credit 
to Mr. Chipps, and there was submitted with the answer an affi- 
davit from Chipps stating that he did not consider respondent’s 
practice of honoring drafts in excess of net proceeds as an exten- 
sion of credit. As in the case of his answer to the charge of extend- 
ing credit out of the shippers’ proceeds account, respondent states 
that the facts giving rise to the charge of financing Chipps out of 
the shippers’ proceeds account also resulted from his not having 
known about a three-day collection period. 

Will Rogers, Office of Hearing Examiners, United States De- 
partment of Agriculture, was assigned as examiner in the pro- 
ceeding and presided at the hearing. Respondent appeared in his 
own behalf along with Lawrence P. Weiser, of East St. Louis, 
Illinois, hog salesman for respondent. John L. Currin, Office of 
the Solicitor, United States Department of Agriculture, appeared 
as counsel for complainant. The hearing was held on May 23, 1953, 
in St. Louis, Missouri. Three witnesses testified for the complain- 
ant. The respondent and Mr. Weiser testified for respondent. 

At the hearing respondent admitted the jurisdictional allega- 
tions in the order of inquiry (tr. 6). On complainant’s request, 
respondent stipulated and consented to the correction of two dates 
appearing in paragraph III(b) of the order of inquiry (tr. 7), 
to the striking of five transactions appearing in paragraph III (c) 
of the order of inquiry (tr. 8), and to a clarification of the order 
of inquiry to the effect that wherever reference is made to the 
“Custodial Account” that designation means respondent’s ship- 
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per’s proceeds account (tr. 10). On complainant’s request and 
with respondent’s consent, paragraph III(a), IV, V, and VII(b) 
and (c) were stricken from the order of inquiry (tr. 7, 8, 9). 

No data were presented by respondent to rebut the exhibits and 
testimony of the complainant’s witnesses, and respondent’s only 
testimony consisted of general denials. Respondent’s defense rests 
upon claims of inaccuracy in complainant’s documentary evidence, 
denials of factual conclusions to the effect that he made excessive 
withdrawals, extended credit, and financed the operations of a 
country dealer from the shippers’ proceeds account, disavowals 
of intention to extend credit out of the shippers’ proceeds account, 
and claims that he was unaware of the requirements with respect 
to proper handling of the shippers’ proceeds account. 

Following the hearing, the complainant submitted suggested 
findings of fact, conclusions and order. The hearing examiner 
issued a report recommending that the respondent be found to 
have violated the act and regulations as charged. Following serv- 
ice of a copy of this report upon the respondent, newly-retained 
counsel for the respondent filed exceptions to the report and also 
a petition to reopen the proceeding. The petition to reopen was 
denied but the respondent was given leave to file a memorandum 
in support of the exceptions (12 A.D. 775). Such a memorandum 
was filed and the complainant subsequently filed a reply thereto. 


FINDINGS OF FACT 


1. The St. Louis National Stock Yards, National Stock Yards, 
Illinois, hereinafter referred to as the stockyard, at all times men- 
tioned herein was a posted stockyard subject to the provisions of 
the act. 

2. Harry C. Daniels, doing business as Harry C. Daniels and 
Co., the respondent, at all times mentioned herein was and now is 
registered with the Secretary of Agriculture as a market agency 
to buy and sell livestock on a commission basis at the stockyard. 


8. Respondent, at the stockyard, during the years 1949 and 
1950, used funds received as proceeds from the sale of livestock 
consigned to him for sale on a commission basis for purposes of 
his own, that is, for purposes other than the payment of lawful 
marketing charges and the remittance of net proceeds to ship- 
pers, in that: 

(a2) During the period from January 10 through November 
29, 1949, respondent withdrew from the shippers’ proceeds ac- 
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count, for purposes of his own, varying amounts of cash in excess 
of the authorized withdrawals for his buying and selling services 
and payment of legal charges, as follows: 


January 10, 1949 $69.60 
May 14, 1949 47.82 
August 3, 1949 240.30 
September 12, 1949 21.91 
September 19, 1949 203.65 
November 1, 1949 2,542.09 
November 14, 1949 1,338.84 
November 16, 1949 2,850.33 
November 29, 1949 2,668.42 


(b) In 176 instances during the period from January 4, 1949, 
through January 4, 1950, respondent used shippers’ proceeds to 
extend credit to certain buyers, in connection with sales by re- 
spondent to such buyers of livestock consigned to him for sale 
on a commission basis, by paying shippers and consignors for their 
livestock with checks drawn on the shippers’ proceeds account 
before proceeds from the sale thereof were received and deposited 
in said account and failing to reimburse the account for periods 
ranging up to 117 days. 

(c) By reason of the excess cash withdrawals referred to in 
Finding of Fact 3(a) and the extensions of credit referred to in 
Finding of Fact 3(b), respondent created shortages in the ship- 
pers’ proceeds account as follows: 


Amount of 
cash withdrawn 
by respondent Outstanding 

in excess of amount of Total shortage 

authorized credit in shippers’ 
Date (1949) withdrawals extended proceeds account 
January 10 $ 69.60 $2,129.27 $2,198.87 
May 14 47.82 1,772.75 1,820.57 
August 5 240.30 4,640.97 4,881.27 
September 12 21.91 2,917.56 2,939.47 
September 19 203.65 4,322.47 4,526.12 
November 1 2,542.09 1,485.79 4,027.88 
November 14 1,338.84 5,702.67 7,039.51 
November 16 2,850.33 3,463.46 6,313.79 
November 29 2,668.42 67.50 2,735.92 


(d) Respondent used shippers’ proceeds to finance country 
purchase of livestock by Wade Chipps, a country dealer, by honor- 
ing drafts drawn by said Wade Chipps on respondent with checks 
on the shippers’ proceeds account in amounts exceeding the net 
proceeds due said Wade Chipps from the sale of Chipps’ livestock 
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on a commission basis by respondent and thereby created short- 
ages in the shippers’ proceeds account as follows: 
Amount of 
Shippers’ 
Net Proceeds Amount of 
Amount Proceeds Check in Shortage in 
of due Payment Shippers’ pro- 
Date (1949) Draft Wade Chipps of Draft ceeds Account 
August 8 $800.00 $670.29 $800.00 $129.71 
August 25 700.00 571.97 700.00 128.03 
October 11 1,300.00 1,208.92 1,300.00 91.08 

4. Respondent, on April 16, 1945, pursuant to section 202.5 
of the rules of practice governing proceedings under the Packers 
and Stockyards Act (9 CFR 202.5), entered into a stipulation in 
which he admitted violating the act and the regulations issued 
pursuant thereto during the year 1944 by using proceeds received 
from the sale of livestock consigned to him for sale on a commis- 
sion basis for purposes of his own and purposes other than the 
payment of lawful marketing charges and the remittance of net 
proceeds to shippers. Respondent further stipulated that he would 
cease and desist from using for his personal use and benefit funds 
in his possession or control belonging to owners and consignors 
of livestock consigned to him for sale on a commission basis, would 
immediately set up a separate bank account in which he would 
deposit the gross proceeds received from the sale of livestock han- 
dled on a commission basis, said separate account to be designated 
as “Shippers’ Proceeds Account” or a similar identifying designa- 
tion, that he would draw on such account only for payment of 
the net proceeds to the person or persons entitled thereto and to 
obtain therefrom the sums due him as compensation for his serv- 
ices and for such sums as may be required to pay all legal charges 
against consignors of livestock, and agreed that, if at any time in 
the future he engaged in any practice prohibited under the Pack- 
ers and Stockyards Act, such stipulation would be admissible as 
evidence of the acts, facts, and practices set forth therein in any 
subsequent proceeding against him under the act. 

5. Respondent has failed to comply with the terms of the stip- 
ulation and agreement outlined in Finding of Fact 4. 

6. In June 1947, letters from Dr. Jesse L. Shabram, District 
Supervisor, Packers and Stockyards Division of the Livestock 
Branch, Production and Marketing Administration, notified the 
respondent that he could not use funds in the shippers’ proceeds 
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account to honor drafts drawn for the purchase of livestock in the 
country. 


CONCLUSIONS 


Sections 304, 307 and 312(a) of the act provide, among other 
things, that it shall be the duty of every market agency to furnish 
reasonable and nondiscriminatory stockyard services and to ob- 
serve just, reasonable and nondiscriminatory practices in furnish- 
ing stockyard services, and that it shall be unlawful for any mar- 
ket agency to engage in or use any unfair, unjustly discriminatory, 
or deceptive practice or device in connection with the receiving, 
marketing, buying, or selling on a commission basis, or handling 
of livestock at a stockyard. Sections 201.40 and 201.41 of the reg- 
ulations promulgated under the act provide that no market agency 
engaged in selling or buying livestock on a commission basis shall 
use shippers’ proceeds or funds received for the purchase of live- 
stock on order for purposes of its own either through recourse 
to the so-called “float” in the bank account in which the proceeds 
or funds are deposited or in any other manner and that no mar- 
ket agency shall make such use or disposition of funds in its pos- 
session or control as will endanger or impair the faithful and 
prompt accounting for and payment of such portion thereof as 
may be due the owner or consignor of livestock or other person 
having an interest therein. 

Withdrawals by a market agency from the shippers’ proceeds 
account for the market agency’s own use of more money than the 
market agency is entitled to at the time of withdrawal, extending 
credit out of the shippers’ proceeds account, and financing country 
purchases of livestock out of the shippers’ proceeds account are 
clearly in violation of each of the above-mentioned sections of the 
act and the regulations. In re Wootten Commission Company, 4 
A.D. 98 (1945) ; In re C. P. Poland, 5 A.D. 6 (1946); In re H. T. 
Monheim, 5 A.D. 873 (1946) ; In re Bowles Livestock Commission 
Company, 5 A.D. 886 (1946) ; In re Beckham and Simpson, 9 A.D. 
1203 (1950) ; In re Tom Benson, 10 A.D. 1183 (1951) ; In re Rus- 
selle Center, 10 A.D. 1497 (1951) ; In re Mann, Boyd and Mann, 
11 A.D. 192 (1952) ; In re Clint Shirley, 11 A.D. 281 (1952). 

There can be no doubt that, as found in Finding of Fact 3 (a), 
the respondent used for his own purposes funds belonging to the 
shippers’ proceeds account. The respondent admits in his answer 
and during the hearing (tr. pp. 112-114) that he did so during 
the period November 14, 1949, to December 5, 1949. Concerning 
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the instances in Finding of Fact 3 (a) not admitted by the re- 
spondent, the respondent makes general claims of inaccuracies in 
the complainant’s evidence but he produces no specific refutation 
of any of the computations of the complainant’s witness, Earl W. 
Sherman, an accountant who had examined the respondent’s books 
and records. Sherman explained how he arrived at his figures and 
testified that they were obtained from the respondent’s books and 
records (tr. p. 54). 

As to Finding of Fact 3 (b), the respondent contends also that 
he did not believe that delayed collection of payments for livestock 
sold amounted to an extension of credit to certain purchasers 
through the use of the shippers’ proceeds account. This is exactly 
the effect of the respondent’s practice of remitting funds to the 
consignors of livestock and failing to collect from certain pur- 
chasers for a considerable period of time when no reimbursement 
of the shippers’ proceeds account was made by the respondent in 
the meantime. The respondent testified that he did not know about 
a three-day collection limit which is otherwise unexplained in the 
record. But whatever limits may have been placed on collections 
by the St. Louis Livestock Exchange or some other body, exten- 
sions of credit to certain favored purchasers by means of the ship- 
pers’ proceeds account without reimbursement of the account by 
the respondent endangers and impairs the prompt and faithful 
accounting to the consignors of livestock who have an interest in 
the account. 

A similar conclusion of violation is reached with respect to Find- 
ing of Fact 3 (d). The respondent’s defense in this connection is 
that such a practice does not constitute the financing of country 
purchases of livestock. Of course the use of the shippers’ proceeds 
account to pay a consignor before the livestock is sold and to pay 
him more than the livestock sells for at the stockyard is a misuse 
of the shippers’ proceeds account and creates shortages in that 
account. 

We think the evidence clearly establishes that the respondent 
violated the act and regulations as charged. The respondent urges 
in the memorandum supporting the exceptions to the hearing ex- 
aminer’s report that Sherman’s evidence was not the “best” evi- 
dence because he should have produced the respondent’s books and 
records rather than his analyses and summaries of the books and 
records. The “best” evidence rule has never been considered as 
automatically applicable in administrative proceedings (see Final 
Report of the Attorney General’s Committee on Administrative 
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Procedure, pp. 70, 71 (1941) ) and, even in court proceedings where 
common law rules of evidence apply, Sherman’s evidence would 
generally have been admissible (Wigmore, Evidence (3d ed.) Vol. 
IV § 1230) since the books and records were voluminous and the 
respondent had access to them and opportunity to combat the 
results of the audit because the books and records were his. In 
administrative proceedings under the act, evidence of this kind 
has been admitted and utilized for many years. See e.g., Tagg Bros. 
& Moorhead v. United States, 260 U.S. 420, 430, 442 (1930). 

The respondent also objects in the memorandum supporting his 
exceptions to the admission of evidence as to the existence of a 
rule of the St. Louis Livestock Exchange requiring payment with- 
in twenty-four hours for livestock sold. Dr. Jesse L. Shabram, the 
complainant’s district supervisor, read into the record without 
objection section 11 of rule XVI of the St. Louis Livestock Ex- 
change of which the respondent is a member. Dr. Shabram testi- 
fied from an official booklet issued by the Exchange. The rule tes- 
tified to requires payment within twenty-four hours for livestock 
sold by members. The respondent now contends that a duly authen- 
ticated copy should have been introduced or testimony from an 
official custodian of the Exchange’s by-laws. As we have indicated 
above, secondary evidence is not inadmissible per se in administra- 
tive proceedings. Dr. Shabram testified that he was familiar with 
the rules of the Exchange and he testified from an official booklet. 
But, in any event, this piece of evidence does not bear directly 
upon any of the charges in the order of inquiry. The respondent 
was alleged and shown to have extended credit to purchasers of 
livestock by means of the shippers’ proceeds account, He is not 
charged with failing to collect payment within twenty-four hours 
for livestock sold. The rule of the Exchange does show that pay- 
ments are required to be made promptly but there is substantial 
evidence without the rule that the respondent should have known 
that the shippers’ proceeds account was to be used only for ship- 
pers’ proceeds, less lawful charges for commissions, etc., and was 
not to be used as a means of extending credit to certain purchasers, 
thus endangering and impairing prompt and faithful accounting 
to those having an interest in the account, 

By reason of the facts set forth in Findings of Fact 3, 4, 5, and 
6, it is concluded that respondent has violated sections 304, 307, 
and 312(a) of the act and sections 201.40 and 201.41 of the regu- 
lations issued thereunder. 

It is not believed, however, that the violations found involve 
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such elements of flagrancy as to require a suspension of the re- 
spondent’s registration. Accordingly, the respondent should be 
ordered to cease and desist from the violations found and to main- 
tain hereafter a shippers’ proceeds account in strict conformity 
with section 201.42 of the regulations under the act. 


ORDER 


Respondent shall cease and desist from: 

1. Using shippers’ proceeds or funds received for the purchase 
of livestock on order for purposes of his own either through re- 
course to the so-called “float” in the bank account in which the pro- 
ceeds or funds are deposited or in any other manner; and 

2. Making such use or disposition of funds in his possession 
or control as will endanger or impair his ability faithfully and 
promptly to account for and pay such portions thereof as may be 
due owners or consignors of livestock consigned to him for sale 
on a commission basis or other person having an interest thereto. 

Respondent shall hereafter deposit the gross proceeds received 
from the sale of livestock handled on a commission or agency basis 
in a separate bank account designated as “Shippers’ Proceeds Ac- 
count,” or by a similar identifying designation. Such account shall 
be drawn upon only for payment of the net proceeds to the person 
or persons entitled thereto and to obtain therefrom the sums due 
respondent as compensation for his services as set out in his tariffs 
and for such sums as may be required to pay all legal charges 
against the consignments of livestock as respondent may, in his 
capacity as agent, be required to pay for and on behalf of the 
owner or consignor. Respondent shall keep his accounts and rec- 
ords in a manner which will clearly reflect the handling of the 
funds in compliance with this order and the regulations under 
the act. 

A copy hereof shall be served upon the parties by registered 
mail or in person, and this order shall become effective on the sixth 


day after its service. 
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(No. 3651) 


In re IRA CRIFFIELD, d/b/a RAVENNA LIVESTOCK COMMISSION COoM- 
PANY. P&S Docket No. 2062. Decided October 7, 1953. 


Cease and Desist—Violations of Act—Using Unfair, Un- 
justly Discriminatory, and Deceptive Practices — Issuing 
False Invoices on Which Weights or Prices Were Increased 
—Improper Use of Funds Received from Sale of Livestock 


Respondent is ordered to cease and desist from engaging in or using the 
unfair, unjustly discriminatory and deceptive practices by issuing in- 
voices covering hog sales transactions on which the weights or prices, 
or both, were increased over and above the true weights and prices at 
which the hogs were sold, and from using funds received as proceeds 
from the sale of livestock consigned to him for sale on commission basis 
for purposes of his own and purposes other than the payment of lawful 
marketing charges and the remittance of net proceeds to shippers; and 
respondent is directed to keep such accounts, records and memoranda 
as will fully and correctly disclose all transactions involved in his busi- 
ness. 


. Jerome S. Ducrest for Livestock Branch, Production and Marketing Ad- 
ministration. Mr. Ira Criffield, d/b/a Ravenna Livestock Commission 
Company, of Ravenna, Nebraska, respondent, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq), hereinafter 
referred to as the act. The Order of Inquiry and Notice of Hearing 
filed by the Director, Livestock Branch, Production and Marketing 
Administration, on May 11, 1953, charges the respondent with 
various violations of the act and the regulations (9 CFR 201 et 
seq.). On June 5, 1953, the respondent filed an answer in which 
he admitted the violations charged in the Order of Inquiry and 
Notice of Hearing but in effect denied that such violations were 
wilful by attempting to explain or justify his actions. On Septem- 
ber 4, 1953, the respondent filed an amended answer admitting the 
allegations in the Order of Inquiry and Notice of Hearing, except 
that of wilfulness, waiving the right to an oral] hearing, consenting 
to the issuance of an appropriate order, with findings of fact, re- 
quiring respondent to cease and desist from the practices com- 
plained of, and waiving the report of the examiner. The Livestock 
Branch, Production and Marketing Administration, has recom- 
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mended that an order be issued, in accordance with the terms sug- 
gested by respondent. 


FINDINGS OF FACT 


1. The B & B Commission Company, Ravenna, Nebraska, here- 
inafter referred to as the stockyard, was at all times mentioned 
herein a posted stockyard subject to the provisions of the act. 


2. Respondent is registered with the Secretary as a market 
agency to sell livestock on a commission basis and as a dealer to 
buy and sell livestock for his own account, at the stockyard, and at 
all times mentioned herein was so registered. 


8. Respondent, at the stockyard, on or about 5 different dates 
during the period from June 3 through November 11, 1952, and 
at divers other times during the year 1952, through Lucille Crif- 
field, respondent’s wife and bookkeeper, issued invoices covering 
hog sales transactions to Vernon Preuss, a registered dealer at 
various posted stockyards in Nebraska, on which the weights or 
prices, or both, were increased over and above the true weights 
and prices at which the hogs were sold to said dealer, billed the 
dealer on the basis of such false and incorrect invoices, and paid 
the difference between the actual total sale price and the marked 
up total sale price to Ira McCord, a hog buyer employee of said 
Vernon Preuss. Said false and incorrect invoices were made a 
part of the accounts and records of said dealer Vernon Preuss and 
copies thereof were made a part of respondent’s accounts and 
records. 


4. Respondent, at the stockyard, on or about 5 different dates 
during the period from October 9 through December 18, 1951, and 
15 different dates during the period from April 22 through October 
28, 1952, in connection with hog sales to Vernon Preuss, a regis- 
tered dealer at various posted stockyards in Nebraska, other than 
the transactions described in Finding of Fact 3 above, paid to Ira 
McCord, a hog buyer employee of said Vernon Preuss, the differ- 
ence between the actual total sale price of the hogs and the marked 
up total sale price as billed to said dealer on false and incorrect 
invoices issued by respondent. 


5. Respondent, at the stockyard, on or about the dates and in 
connection with the improper payments made to Ira McCord, a 
hog buyer employee of Vernon Preuss, a registered dealer, de- 
scribed in Finding of Fact 4 above, used funds received as pro- 
ceeds from the sale of livestock consigned to him for sale on a 
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commission basis for purposes of his own and purposes other than 
the payment of lawful marketing charges and the remittance of 
net proceeds to shippers, in that all of said payments to Ira McCord 
were made by checks drawn on respondent’s custodial account. 


CONCLUSIONS 


By reason of the facts set out above, all of which have been 
admitted by respondent, it is concluded that the respondent has 
engaged in and used unfair, unjustly discriminatory and deceptive 
practices and failed to render reasonable, just, fair and non-dis- 
criminatory stockyard services, in violation of sections 304, 307, 
812(a) and 401 of the act, and section 201.40 of the regulations. 

Inasmuch as the respondent has consented and the complainant 
has recommended that an order be issued which would require 
the respondent to cease and desist from the acts complained of, 
such an order will be issued. 


ORDER 


Respondent is hereby ordered to cease and desist from engaging 
in or using the unfair, unjustly discriminatory and deceptive prac- 


tices described in the Findings of Fact. 

The respondent shall keep such accounts, records and memor- 
anda as will fully and correctly disclose all transactions involved 
in his business. 

This order shall become effective on the 6th day after its service 
and copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 3652) 


In re R. C. WILLIAMS AND LEON C. MONTGOMERY, PARTNERS, d/b/a 
FARMERS LIVESTOCK COMMISSION COMPANY. P&S Docket No. 
2067. Decided October 9, 1953. 


Cease and Desist—Violations of Act—Causing Deficit to 

Exist in Custodial Account—Issuing Checks without Suf- 

ficient Funds in Custodial Account—Engaging in Business 
While Being Insolvent 


Respondents are ordered to cease and desist from causing deficit to exist in 
their custodial account for shippers’ proceeds by using funds received 
as proceeds from the sale of livestock consigned to them for sale on a 
commission basis for purposes of their own; issuing checks on the cus- 
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todial account which were returned by the bank for insufficient funds; 
and engaging in business at the stockyard as a market agency and dealer 
while being insolvent; and respondents are directed to maintain a separ- 
ate bank account designated as shippers’ proceeds account, and are or- 
dered not to withdraw funds therefrom for any other purposes except 
those for which shippers’ proceeds may be properly used as set forth in 
the regulations under the act. 

. John L. Currin for Livestock Branch, Production and Marketing Admin- 
istration. Messrs. R. C. Williams and Leon C. Montgomery, partners, 
d/b/a Farmers Livestock Commission Company, of North Little Rock, 
Arkansas, respondents, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the act, instituted by an Order 
of Inquiry and Notice of Hearing filed on June 26, 1953, by H. E. 
Reed, Director of the Livestock Branch, Production and Marketing 
Administration. On July 17, 1953, respondents filed an answer 
admitting the allegations of the order of inquiry and consenting 
to the issuance of an appropriate order, with findings of fact, based 
upon the allegations of the order of inquiry. On the same date 
respondents filed a letter making certain explanations with respect 
to the charges of violation of the act and regulations, representing 
that the violations would be eliminated, and requesting “another 
opportunity” to conduct their business in accordance with the act 
and regulations. Subsequently, on September 25, 1953, respondents 
filed an amended answer admitting all the allegations of the order 
of inquiry, waiving an oral hearing, and consenting to the issuance 
of an appropriate order requiring them to cease and desist from 
the practices complained of in the order of inquiry. Such amended 
answer represents that the practices complained of have been 
eliminated and that respondents are financially solvent. 


FINDINGS OF FACT 

1. The Greater Little Rock Stock Yards, Little Rock, Arkansas, 
hereinafter referred to as the stockyard, was at all times mentioned 
herein and is now a posted stockyard subject to the provisions 
of the act. 

2. Respondents are registered with the Secretary of Agricul- 
ture as a dealer to buy and sell livestock for their own account and 
as a market agency to sell livestock on a commission basis at the 
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stockyard, and at all times mentioned herein were so registered. 

8. On April 30, 1953, respondents had liabilities in the form 
of outstanding checks against their custodial account for shippers’ 
proceeds totaling $41,598.94 and assets of only $28,358.58 (con- 
sisting of a balance in their custodial account for shippers’ pro- 
ceeds of $12,586.56, undeposited cash of $10,606.08, cash on hand 
of $420.14, and proceeds receivable of $4,745.80) to offset such 
liabilities, leaving a deficit in such account of $13,240.36. 

Respondents caused such deficit to exist by having used funds 
received as proceeds from the sale of livestock consigned to them 
for sale on a commission basis for purposes of their own and other 
than the payment of lawful marketing charges and remittance 
of net proceeds to shippers, thereby endangering or impairing the 
faithful and prompt accounting therefor and payment of the por- 
tion thereof due owners or consignors of livestock or other persons 
having an interest therein. 

4. On three occasions during the period from March 3, 1953, 
through May 11, 1953, as specified in the Order of Inquiry, re- 
spondents issued checks on the custodial account for shippers’ pro- 
ceeds to cover the net proceeds due consignors for livestock sold 
on a commission basis at the stockyard, which checks were re- 


turned by the bank for insufficient funds. 

5. On April 30, 1953, while engaged in business at the stock- 
yard as a market agency and dealer, respondents were insolvent 
in that they had current assets totaling $6,583.52 and current 
liabilities totaling $18,501.39, resulting in an excess of current 
liabilities over current assets in the amount of $11,917.87. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, which 
respondents have admitted, it is concluded that respondents vio- 
lated section 312(a) of the act (7 U.S.C. 213(a)) and section 
201.40 and 201.41 of the regulations under the act (9 CFR 201.40, 
201.41). 

Respondents have consented to the issuance of an order requir- 
ing them to cease and desist from the practices set forth in the 
Findings of Fact. Complainant has recommended that the order 
consented to be issued. The order will be issued. 


ORDER 


Respondents shall cease and desist from violating the act and 
regulations in the manner set forth in the Findings of Fact. 
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Respondents shall hereafter deposit the gross proceeds received 
from the sale of livestock on a commission basis in a separate bank 
account designated as “Shippers’ Proceeds Account,” or by a simi- 
lar identifying designation, and shall not withdraw funds there- 
from for any purposes except those for which shippers’ proceeds 
may be properly used as set forth in section 201.42 of the regula- 
tions under the act (9 CFR 201.42). 

This order shall become effective on the sixth day after its serv- 
ice and copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 3653) 


In re MARKET AGENCIES AT UNION STOCK YARDS, CHICAGO, IL- 
LINOIS. P&S Docket No. 402. Decided October 14, 1953. 


Continuation of Rates and Charges 


Upon agreement of the parties, respondents are authorized to continue assess- 
ing the current schedule of rates and charges during the life of this 


order upon the condition that respondents comply with the applicable 
terms of the stipulations referred to herein and, for good cause shown, 
this order shall become effective in less than 30 days. 


Mr. John L. Currin for Livestock Branch, Production and Marketing Admin- 
istration. Mr. H. R. Park, of Chicago, Illinois, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 

The respondents are now operating under an order issued on 
January 5, 1953 (12 A.D. 31), authorizing them to continue assess- 
ing to and including November 14, 1953, the rates and charges 
provided for in the order of November 8, 1951 (10 A.D. 1410). 

On September 21, 1958, respondents filed a petition requesting 
that the current rates and charges be continued in effect to and 
including November 14, 1955. Prior to the issuance of the order of 
November 8, 1951, authorizing increases in rates and charges, 
notice of the petition therefor was published in the Federal Regis- 
ter, and, although interested persons were afforded an opportunity 
to be heard in the matter, no interested person notified the Hear- 
ing Clerk of a desire to be heard. Inasmuch as the present petition 
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does not involve an increase of rates and charges lawfully pre- 
scribed by the Secretary or new rates and charges for services not 
heretofore covered by order, it is found that further notice and 
public procedure on this order are unnecessary. 

The Livestock Branch, Production and Marketing Administra- 
tion, filed an answer recommending that the petition be granted 
and that this order be conditioned upon respondents complying 
with all of the applicable terms of the stipulation attached to and 
made a part of the answer filed by the Livestock Branch on Sep- 
tember 23, 1947. 

Since the parties are agreed, the respondents are authorized to 
continue assessing the current schedule of rates and charges dur- 
ing the life of this order upon the condition that the respondents 
comply with the applicable terms of the stipulation referred to 
above. 

The respondents who must prepare for and be ready to comply 
with this order on its effective date desire that it become effective 
on November 15, 1953. The Packers and Stockyards Act provides 
that orders of this nature shall not become effective in less than 
five days after their date. Undue delay in making this order effec- 
tive may adversely affect the marketing of livestock. Accordingly, 
good cause is found for making this order effective in less than 
30 days. 

This order shall become effective on November 15, 1953, and 
shall remain in effect to and including November 14, 1955, unless 
changed before the latter date. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 
































(No. 3654) 










In re DAN LACKEY, JR., AND PHIL H. LACKEY, PARTNERS, d/b/a 
AMERICAN LIVE STOCK COMMISSION COMPANY. P&S Docket No. 
2034. Decided October 27, 1953. 









Cease and Desist—Violations of Act—Failing to Show True 
Names of Purchasers of Livestock — Taking Consigned 
Livestock in Names of Respondents—Failing to Show True 
Names of Respondents as Purchasers of Livestock—Selling 
Livestock for Employee of Respondents—Failure to Keep 
Proper Accounts and Records 











Respondents, a market agency and dealer, ordered to cease and desist from 
violating the act as described in the Findings of Fact by (1) submitting 
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accounts of sale which failed to show the full, true and correct names of 
the purchasers of the livestock; (2) taking into respondents own account 
livestock consigned to them for sale on a commission basis and using 
such livestock to fill portions of certain purchase orders on a commis- 
sion basis for various purchasers; (3) failing to show on the accounts 
of sale rendered to consignors the full, true and correct names of re- 
spondents as the purchasers of livestock; (4) failing to disclose that 
some of the livestock used to fill order-purchases were owned by respond- 
ents; (5) selling livestock to employees of respondents; and (6) selling 
livestock for an employee of respondents who was not registered with 
the Secretary as a dealer; and respondents are further ordered to keep 
such accounts and records as will fully and correctly disclose all trans- 
actions involved in respondents’ business. 

. Jerome S. Ducrest for Livestock Branch, Production and Marketing Ad- 
ministration. Messrs. Dan Lackey, Jr. and Phil H. Lackey, partners 
d/b/a American Livestock Commission Company, of Tulsa, Oklahoma, 
respondents, pro se. Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
called the act. The order of inquiry filed by H. E. Reed, Director 


of the Livestock Branch, charges the respondents with violations 
of the act and the regulations issued thereunder. The answer of 
the respondents admitted the charges set forth in the complaint 
but explained the violations as due to ignorance of the require- 
ments of the act and the regulations. Oral hearing was not re- 
quested. A hearing examiner’s report was issued recommending 
that the respondents be found to have violated the act as charged 
and that their registeration be suspended. The respondents filed 
exceptions to the hearing examiner’s report. 


FINDINGS OF FACT 

1. The respondents, Don Lackey, Jr., and Phil H. Lackey, part- 
ners, doing business as the American Live Stock Commission Com- 
pany, Tulsa, Oklahoma, are registered under the act as a market 
agency to buy and sell livestock on a commission basis and to ren- 
der clearing services and as a dealer to buy and sell livestock for 
their own account at the Tulsa Stockyards, Tulsa, Oklahoma, and 
at all times mentioned herein were so registered. 

2. The Tulsa Stockyards, Tulsa, Oklahoma, hereinafter re- 
ferred to as the stockyard, was at all times mentioned herein a 
posted stockyard subject to the provisions of the act. 
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8. Respondents, at the stockyard, on a number of occasions 
specified in the order of inquiry and at divers other times during 
the month of November 1951, in accounting to the owners or con- 
signors of livestock consigned to the respondents for sale on a 
commission basis, submitted accounts of sale which failed to show 
the full, true and correct names of the purchasers of the livestock 
but instead showed initials, initial-numeral designations, nick- 
names, or commonly used first names. 


4. Respondents, at the stockyard, on a number of occasions 
specified in the order of inquiry and at divers other times during 
the month of November 1951, took into their own account live- 
stock consigned to them for sale on a commission basis and used 
such livestock to fill portions of certain purchase orders on a com- 
mission basis for various purchasers; in accounting to the con- 
signors of said livestock, failed to show on the accounts of sale 
rendered to such consignors the full, true and correct name of 
the respondents as the purchasers of the livestock; and, in account- 
ing to the persons or firms for which they filled orders for the 
purchase of livestock on a commission basis, failed to give a full, 
true and correct accounting of such order-purchases by failing 
to disclose to them that some of the livestock used to fill their 
order-purchases were owned by respondents. 


5. Respondents, at the stockyard, on several occasions speci- 
fied in the order of inquiry and at divers other times during the 
month of December 1951, sold livestock consigned to them for 
sale on a commission basis to Floyd Oller, an employee of respond- 
ents; in accounting to the owners or consignors of such livestock, 
submitted accounts of sale showing the assumed, false, fictitious, 
or otherwise incorrect name of “Allen” as the purchaser of the 
livestock instead of the name of said Floyd Oller; and made copies 
of such false and incorrect accounts of sale a part of respondents’ 
accounts and records. 


6. Respondents, at the stockyard, on a number of occasions 
specified in the order of inquiry and at divers other times during 
the period from January 1 through March 31, 1952, sold livestock 
for Floyd Oller, an employee of respondents who was not regis- 
tered with the Secretary as a dealer and was not bonded to en- 
gage in dealer operations, which said Floyd Oller had purchased 
from various sources for speculative purposes, in competition with 
livestock consigned to respondents for sale on a commission basis. 


7. Respondents, during the year 1951, failed to keep accounts 
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and records that fully and correctly disclosed all transactions in- 
volved in their business in that they periodically entered travel 
items in their accounts and records in lump sum amounts as with- 
drawals by Floyd Oller, an employee of respondents, without a 
breakdown to show the actual expenditure of such lump sum with- 
drawals. 

8. Respondents, on June 18, 1945, pursuant to section 202.5 
of the rules of practice governing proceedings under the act (9 
CFR 202.5), entered into a stipulation with the Secretary in which 
the respondents admitted violating the act and the regulations 
during the years 1944 and 1945 by failing to show the true names 
of purchasers of consigned livestock in accounting to consignors. 
The respondents further stipulated that they would cease and 
desist from continuing such violations and agreed that if, in the 
future, they engaged in any practice prohibited by the act, such 
stipulation would be admissible as evidence of the facts and prac- 
tices set forth therein in any subsequent proceedings of the Secre- 
tary against them under the act. 


CONCLUSIONS 

By reason of the facts set forth in Findings of Fact 3 and 4, 
the respondents violated sections 304, 307, and 312(a) of the act 
(7 U.S.C. 205, 208, 218) and sections 201.48 and 201.44 of the 
regulations (9 CFR 201.43, 201.44). 

By reason of the facts set forth in Finding of Fact 5, the re- 
spondents violated sections 304, 307, and 312(a) of the act (7 
U.S.C. 205, 208, 213), sections 201.43 and 201.60 of the regula- 
tions (9 CFR 201.48, 201.60), and section 10 of an act entitled 
“An Act to Create a Federal Trade Commission, to define its pow- 
ers and duties, and for other purposes,” which section is incor- 
porated in and made a part of the Packers and Stockyards Act, 
1921, by virtue of the provisions of section 402 of the latter act 
(7 U.S.C. 222). 

By reason of the facts set forth in Finding of Fact 6, the re- 
spondents violated sections 304, 307 and 312(a) of the act (7 
U.S.C. 205, 208, 213). 

By reason of the facts set forth in Finding of Fact 7, the re- 
spondents violated section 401 of the act (7 U.S.C. 221) and sec- 
tion 10 of an act entitled “An Act to Create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
which section is incorporated in and made a part of the Packers 












ns in- 


‘ravel 
with- 
ut a 
with- 


202.5 
t (9 
hich 
tions 
umes 
10rs. 
and 
the 
such 
rac- 
cre- 







































1921, as amended (7 U.S.C. 181 et seq.), hereinafter referred to 








JARBOE LIVE STOCK COMMISSION CO. 
Cite as 12 A.D. 1133 


1133 


and Stockyards Act, 1921, by virtue of the provisions of section 
402 of the latter act (7 U.S.C. 222). 

We do not think it necessary in the light of the explanations 
offered by the respondents to impose a sanction at this time in 
addition to a cease and desist order. The respondents should be 
aware, however, that violation of the cease and desist order is 
subject to penalty and that any order in future disciplinary pro- 
ceedings will naturally take into consideration the existence of 
this proceeding and the order entered. 


ORDER 


The respondent shall cease and desist from engaging in the 
unfair, unjustly discriminatory, and deceptive practices which 
are set out above in the Findings of Fact. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 3655) 


In re JARBOE LIVE STOCK COMMISSION COMPANY, A CORPORATION. 
P&S Docket No. 2035. Decided October 27, 1953. 


Cease and Desist—Violations of Act—Selling Livestock to 
and for Employee and Clearees of Respondent—Submit- 
ting Accounts of Sale Containing False Names as Purchas- 
ers—Selling for Employee Not Registered with Secretary 


Respondent, a market agency and dealer, is ordered to cease and desist from 
violating the act as described in the Findings of Fact by (1) selling live- 
stock consigned to it for sale on a commission basis to employee and 
clearees of respondent; (2) submitting accounts of sale that showed 
assumed, false, fictitious or otherwise incorrect names as purchasers 
of such livestock; (3) selling livestock for an employee of respondent 
who was not registered with the Secretary as a dealer; and (4) failing 
to show the full, true and correct names of the purchasers of the livestock. 


Mr. Jerome S. Ducrest for Livestock Branch, Production and Marketing 
Administration. Mr. Harry L. Dyer of Dyer and Powers, of Tulsa, Okla- 
homa, for respondent. Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a proceeding under the Packers and Stockyards Act, 




















1134 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 12 A.D. 1133 


as the act. In the complaint filed October 23, 1952, by the Director 
of the Livestock Branch, it was alleged that the respondent en- 
gaged in a series of unfair and unjustly discriminatory practices 
and devices in violation of the act and the regulations issued there- 
under. The answer admits the material facts set out in the com- 
plaint and attempts to give explanations therefor in mitigation. 
An oral hearing was not requested. The respondent filed exceptions 
to the hearing examiner’s report. 


FINDINGS OF FACT 


1. The respondent, Jarboe Live Stock Commission Company, a 
corporation, is registered with the Secretary of Agriculture as a 
market agency to buy and sell livestock on a commission basis 
and to render clearing services, and as a dealer to buy and sell 
livestock for its own account at the Tulsa Stock Yards, Tulsa, Okla- 
homa, and at all times mentioned herein was so registered. 


2. The Tulsa Stock Yards, Tulsa, Oklahoma, hereinafter re- 
ferred to as the stockyard, was at all times mentioned herein a 
posted stockyard subject to the provisions of the act. 


3. (a) Respondent, at the stockyard, on a number of occa- 
sions specified in the order of inquiry and at divers other times 
during the months of September and October, 1951, sold livestock 
consigned to it for sale on a commission basis to George D. Willi- 
bey, an employee of respondent, and in accounting to the owners 
and consignors of such livestock, submitted accounts of sale that 
showed assumed, false, fictitious or otherwise incorrect names 
as the purchasers of the livestock and made copies of such false 
and incorrect accounts of sale a part of its accounts and records. 

(b) Respondent, at the stockyard, on the occasions specified in 
the order of inquiry and at divers other times during the period 
from September 1 through December 31, 1951, sold livestock con- 
signed to it for sale on a commission basis to Jim Kink, an em- 
ployee of respondent, and on some occasions, in accounting to the 
owners or consignors of such livestock, submitted accounts of sale 
that showed the assumed, false, fictitious or otherwise incorrect 
name of “Smith” instead of the name of said employee Jim King, 
and made copies of such false and incorrect accounts of sales a 
part of its accounts and records. 

4, Respondent, at the stockyard, on a number of occasions 
specified in the order of inquiry and at divers other times during 
the period from August 1 through December 31, 1951, sold, in 
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competition with livestock consigned to respondent for sale on a 
commission basis, for George D. Willibey, an employee of respond- 
ent who was not registered with the Secretary as a dealer and 
was not bonded to engage in dealer operations, livestock purchased 
by said George D. Willibey from various sources for speculative 
purposes. 

5. Respondent, at the stockyard, on a number of occasions 
specified in the order of inquiry and at divers other times during 
the month of November 1951, sold livestock consigned to it for 
sale on a commission basis to Dow King and C. L. Kendall, clearees 
of respondent, and, in accounting to the owners or consignors of 
such consigned livestock, failed to report that the livestock had 
been sold to said clearees of respondent. 

6. Respondent, at the stockyard, on a number of occasions 
specified in the order of inquiry and at divers other times during 
the months of October and November, 1951, sold livestock con- 
signed to it for sale on a commission basis and, in accounting to 
the owners or consignors of such consigned livestock, failed to 
show the full, true and correct names of the purchasers of the 
livestock, but instead showed initials, initial-numeral designations, 
nicknames or commonly used first names. 

7. On June 17, 1945, pursuant to section 202.5 of the rules 
of practice governing proceedings under the act (9 CFR 202.5), 
J. H. Jarboe, J. R. Jarboe, and W. L. Jarboe, partners, doing busi- 
ness as the Jarboe Live Stock Commission Company, entered into 
a stipulation with the Secretary in which they admitted violating 
the act and the regulations during the year 1944 by failing to show 
the true names of purchasers of consigned livestock in accounting 
to consignors. Said partners further stipulated that they would 
cease and desist from continuing such violations and agreed that 
if they engaged in the future in any practices prohibited by the 
act, such stipulation would be admissible as evidence of the facts 
and practices set forth therein in any subsequent proceedings of 
the Secretary against them. Respondent corporation is controlled 
and its business operations administered by W. L. Jarboe, Presi- 
dent, and his father and brother, J. H. Jarboe and J. R. Jarboe, 
respectively, Vice-Presidents. Its capital stock is closely held with- 
in the Jarboe family with W. L. Jarboe and J. R. Jarboe owning 
the controlling interest. 









































CONCLUSIONS 
By reason of the facts set forth in Finding of Fact 3, the re- 
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spondent violated sections 304, 307 and 312 (a) of the act (7 U.S.C. 
205, 208, 213), sections 201.43 and 201.60 of the regulations (9 
CFR 201.43, 201.60), and section 10 of an act entitled “An Act 
to Create a Federal Trade Commission, to define its powers and 
duties, and for other purposes,” which section is incorporated in 
and made a part of the Packers and Stockyards Act, 1921, by vir- 
tue of the provisions of section 402 of the latter act (7 U.S.C. 222). 

By reason of the facts set forth in Finding of Fact 4, the re- 
spondent violated sections 304, 307 and 312(a) of the act (7 
U.S.C. 205, 208, 213). 

By reason of the facts set forth in Findings of Fact 5, the re- 
spondent violated sections 304, 307, and 312(a) of the act (7 
U.S.C. 205, 208, 213) and section 201.61 of the regulations (9 
CFR 201.61). 

By reason of the facts set forth in Finding of Fact 6, the re- 
spondent violated sections 304, 307 and 312(a) of the act (7 U.S.C. 
205, 208, 213) and section 201.43 of the regulations (9 CFR 
201.43). 

In its answer and in its exceptions to the hearing examiner’s 
report, the respondent makes a showing that most of the viola- 
tions alleged were due to youthful and inexperienced employees 
and happened during a rush period. While the explanations do 
not render the transactions nonviolations, we think it unnecessary 
to order sanctions additional to a cease and desist order at this 
time. The respondent should be aware, however, that violations 
of the cease and desist order is subject to penalty and that any 
order in future disciplinary proceedings will naturally take into 
consideration the existence of this proceeding and the order en- 
tered. 


ORDER 
The respondent shall cease and desist from engaging in the un- 
fair, unjustly discriminatory and deceptive practices which are 
set out in the Findings of Fact. 
Copies hereof shall be served upon the parties by registered 
mail or in person. 
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(No. 3656) 


In re JAY KEEFER, d/b/a TULSA LIVE STOCK COMMISSION COM- 
PANY. P&S Docket No. 2036. Decided October 27, 1953. 


Suspension of Registration Held in Abeyance—Violations 
of Act—Marking Up Purchase Prices of Cattle above Actual 
Purchase Price—Issuing Invoices Listing Marked-Up Prices 
— Refunding Marked-Up Purchase Prices — Submitting 
False Accounts of Sale Showing False Names as Purchasers 
of Livestock—Selling Livestock to Employees and Clearee 
of Respondent—Failure to Keep Proper Accounts, Records 
and Memoranda 


Respondent, a market agency and dealer, ordered to cease and desist from 
violations of the act as described in the Findings of Fact by (1) mark- 
ing up the purchase prices of cattle above the actual purchase price and 
issuing invoices and accounts listing such marked-up prices; (2) re- 
funding the marked-up purchase prices through checks made payable to 
the assumed, fictitious or otherwise false names; (8) selling livestock 
to employees and a clearee of respondent; and (4) submitting accounts 
of sale which showed assumed, false, fictitious or otherwise incorrect 
or incomplete names; and respondent is further ordered to keep proper 
accounts, records and memoranda; and for engaging in the unfair, un- 
justly discriminatory and deceptive practices described in the Findings 
of Fact, respondent’s registration under the act is suspended for a period 
of 10 days, such suspension to be held in abeyance. 


. Jerome S. Ducrest for Livestock Branch, Production and Marketing Ad- 
ministration. Mr. Jay Keefer, d/b/a Tulsa Livestock Commission Com- 
pany, of Tulsa, Oklahoma, respondent, pro se. Messrs. Earl J. Smith and 
Glen J. Gifford, Hearing Examiners. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), initiated by 
an order of inquiry and notice of hearing filed by the Director of 
the Livestock Branch, Production and Marketing Administration, 
United States Department of Agriculture, and served on the re- 
spondent on November 4, 1952. 

On February 19, 1953, Earl J. Smith, Office of Hearing Exam- 
iners, United States Department of Agriculture, filed a hearing 
examiner’s report in which he found that the respondent had failed 
to file an answer to the order of inquiry as required under the 
applicable rules of practice (9 CFR 202.9). The respondent, after 
receiving the report of the hearing examiner, informed the De- 
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partment that an answer to the order of inquiry had been mailed 
to the Director of the Livestock Branch, Production and Market- 
ing Administration, Washington, D. C., within the time specified 
by the rules of practice. The rules of practice provide that the 
answer should be filed with the Hearing Clerk for the Department. 
Upon receipt of the knowledge that the respondent had attempted 
to file an answer herein, the Judicial Officer set aside the report 
of the hearing examiner and ordered the case remanded to the 
Office of Hearing Examiners for the purpose of giving considera- 
tion to the statements set out in the answer and to any recom- 
mendations offered by the complainant. 

The respondent did not deny the violations set out in the order 
of inquiry and no request was made for oral hearing. The re- 
spondent objected only to the proposed suspension of his regis- 
tration. In a second hearing examiner’s report issued by Hearing 
Examiner Glen J. Gifford, Earl J. Smith having retired from 
Government service, the only change from the first report of Hear- 
ing Examiner Smith is a recommendation that there be a sus- 
pended instead of an effective suspension of respondent’s registra- 
tion. No exceptions to this report were filed. This decision and 


order adopt the recommendations in Hearing Examiner Gifford’s 
report. 


FINDINGS OF FACT 


1. The Tulsa Stock Yards, Tulsa, Oklahoma, hereinafter re- 
ferred to as the stockyard, was at all times mentioned herein a 
posted stockyard subject to the provisions of the act. 


2. The respondent is registered with the Secretary of Agri- 
culture as a market agency to buy and sell livestock on a commis- 
sion basis and to render clearing services and as a dealer to buy 
and sell livestock for his own account, at the stockyard, and at the 
times of the transactions hereinafter referred to was so registered. 


8. Respondent, at the stockyard, on or about the dates and in 
connection with the transactions listed below and at divers other 
times during the period from August 1 through November 30, 
1951, purchased cattle on a commission for Mike Brady of La- 
grange, Indiana, and Fred Lambright of Mishawaka, Indiana, 
country dealers, and, pursuant to an agreement with such country 
dealers to enable them to make a larger profit on the sale of the 
cattle, marked up the purchase price of such cattle 50 cents per 
hundredweight above the actual purchase price and issued invoices 
and accounts of purchase to said Mike Brady and Fred Lambright 
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listing such marked-up prices as the purchase price of the cattle; 
refunded to said Mike Brady and Fred Lambright the 50 cents 
per hundredweight mark-up through checks made payable to the 
assumed, fictitious or otherwise false name of “M. L. Sullivan”; 
and made the said “Sullivan” checks, after payment, and copies 
of such false and incorrect invoices and accounts of purchase a 
part of his accounts and records: 
No. of Head of Amount of 
Purchase Date Cattle Purchased Mark-up Refund Date 
Aug. 9, 1951 54 $119.03 Aug. 9, 1951 
21 54 84.04 
Sept. 4 258.43 Sept. 
11 152.97 
27 126.64 
302.45 Oct. 
118.41 
162.76 
127.03 
112.62 
167.51 
120.92 


4. Respondent, at the stockyard, on or about the dates and in 
connection with the transactions listed below and at divers other 
times during the month of October 1951, sold livestock consigned 
to him for sale on a commission basis to C. R. Johnson, an em- 
ployee of respondent; in accounting to the consignors of such live- 
stock, submitted accounts of sale which showed assumed, false, 
fictitious or otherwise incorrect or incomplete names as the pur- 
chasers of their livestock instead of the name of said C. R. John- 
son; and made copies of such false and incorrect accounts of sale 
a part of his accounts and records: 

Name Shown as 
Date of Sale No. & Species Purchaser on 
1951 of Livestock Consignor Account of Sale 
Oct. 1 1 calf Ed Kennedy Roy 
11 2 calves Phil Tally Charles 
18 1 calf Phil Tally Ray 

5. Respondent, at the stockyard, on or about the dates and 
in the transactions listed below and at divers other times during 
the month of October 1951, sold livestock for C. R. Johnson, an 
employee of respondent, under false, fictitious or otherwise incor- 
rect names; issued accounts of sale showing such assumed, false, 
fictitious or otherwise incorrect names as the sellers of the live- 
stock instead of the name of said C. R. Johnson; and made copies 
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of such false and incorrect accounts of sale a part of his accounts 


and records: 
Name Shown as 
Date of Sale No. & Species Seller on 
1951 of Livestock Purchaser Account of Sale 
Oct. 10 5 calves Lawson R. Charles 
15 1 heifer Banfield R. Smith 
17 2 calves Farmer R. James 


6. Respondent, at the stockyard, on or about the dates and in 
the transactions listed below and at divers other times during the 
month of October 1951, sold livestock consigned to him for sale on 
a commission basis to Phil Tally, a clearee of respondent, and, in 
accounting to the owners or consignors of such consigned livestock 
failed to report that the purchaser of their livestock was a clearee 


of respondent: 


Date of Sale No. and Species 
1951 of Livestock Consignor 
Oct. 2 1 heifer Fritz Hurd 
1 cattle B. L. Donathan 


8 

8 1 cattle Asa Forbes 

8 1 heifer M. E. Joyce 

8 5 heifers Elmer Choate 
9 2 heifers Robert Collins 
9 8 steers Homer Mauldin 
9 1 cattle Carl Johnson 
10 1 steer R. M. Henry 
10 3 cattle H. E. Whiteman 
10 1 cattle Asa Forbes 

11 1 cattle J. A. Norwood 


7. Respondent, at the stockyard, on or about the dates and in 
the transactions listed below and at divers times during the month 
of October 1951, sold livestock consigned to him for sale on a com- 
mission basis and, in accounting to the owners or consignors of 
such livestock, failed to show the full, true and correct names of 
the purchasers of the livestock but instead showed initials, nick- 
names, or commonly used first or “given” names: 

Initials or 
Name Shown True 


Date No. and Species on Account Name of 

1951 of Livestock Consignor of Sale Purchaser 

Oct. 1 heifer Buster Dennison Bill Bill Etchison 
2 heifers Eliz. McConnell Bill Bill Etchison 
1 calf Jim Harper Bill Bill Etchison 
2 calves Charles Phillips C&S Couch & Son 
2 cattle Dub Inby Bill Bill Etchison 


1 heifer 





TULSA LIVE STOCK COMMISSION CO. 
Cite as 12 A.D. 1187 


Initials or 
Name Shown True 
Date No. and Species on Account Name of 
of Livestock Consignor of Sale Purchaser 
1 calf Mildred Hinton Roy _ 
4 cattle Mildred Hinton Western, Ine. 
1 calf Dow Shepard a 
1 steer T. T. Brown Couch & Son 
1 heifer C. D. McAnally i Bill Etchison 
2 cattle Tom Sessions i Bill Etchison 
1 cattle T. H. Morrisos i Bill Etchison 
2 steers E. E. Thompson Couch & Son 
1 cattle Asa Forbes Couch & Son 
1 cattle C. H. Morler i Bill Etchison 
1 cattle F. C. Kurize i Bill Etchison 
1 heifer 
8 cattle F. C. Kurize Couch & Son 
1 calf T. T. Brewster i Bill Etchison 
2 steers Homer W. Moore Couch & Son 
1 bull Roy Alexander Bill Etchison 
7 steers E. B. McCrary Couch & Son 
1 steer Bert Stain Jess Haney 
2 bulls M. L. Griffin Jess Haney 
3 calves Earl Stroud Jess Haney 


ceCmecdowonhdbhb Be 


8 
8 
8 
8 
9 
9 
9 
9 


CONCLUSIONS 

By reason of the facts set out in Finding of Fact 3, respondent 
has wilfully violated sections 307 and 312(a) of the act, section 
201.44 of the regulations, and section 10 of an act entitled “An 
Act to Create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,” which section is incorpor- 
ated in and made a part of the Packers and Stockyards Act, 1921, 
by virtue of the provisions of section 402 of the latter act. 

By reason of the facts set out in Finding of Fact 4, respondent 
has wilfully violated sections 307 and 312(a) of the act, sections 
201.43 and 201.60 of the regulations, and section 10 of an act en- 
titled “An Act to Create a Federal Trade Commission, to define its 
powers and duties, and for other purposes,” which section is in- 
corporated in and made a part of the Packers and Stockyards Act, 
1921, by virtue of the provisions of section 402 of the latter act. 

By reason of the facts set out in Finding of Fact 5, respondent 
has wilfully violated sections 307 and 312(a) of the act, section 
201.48 of the regulations, and section 10 of an act entitled “An 
Act to Create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,” which section is incorporated 
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in and made a part of the Packers and Stockyards Act, 1921, by 
virtue of the provisions of section 402 of the latter act. 

By reason of the facts set out in Finding of Fact 6, respondent 
has wilfully violated sections 307 and 312(a) of the act and sec- 
tion 201.61 of the regulations. 

By reason of the facts set out in Finding of Fact 7, respondent 
has wilfully violated sections 307 and 312(a) of the act and sec- 
tion 201.43 of the regulations. 


ORDER 

Respondent shall cease and desist from engaging in the unfair, 
unjustly discriminatory and deceptive practices described in Find- 
ings of Fact 3 to 7, inclusive. 

Respondent shall keep such accounts, records and memoranda 

as fully and correctly disclose all transactions involved in his busi- 
ness. 
Respondent’s registration under the act is suspended for a period 
of ten days, such suspension to be held in abeyance and not to 
become effective unless the respondent shall again be found, after 
opportunity for a hearing, to have violated the provisions of the 
act or the regulations issued thereunder within a period of two 
years from the date of this order. 

This order shall become effective on the sixth day after service, 
and copies hereof shall be served upon the parties by registered 


mail or in person. 


(No. 3657) 


ADAMS MARKETING COMPANY v. MERT BAKER. PACA Docket No. 
6059. Decided October 1, 1953. 


Failure to Pay Net Proceeds of Potatoes Handled 
on Consignment—Default 


Where complainant claimed reparation in the amount of the alleged net pro- 
ceeds of potatoes realized by respondent from sale of potatoes consigned 
to him, held, that, in accordance with the rules of practice under the 
act, respondent by failing to file an answer admitted the material facts 
alleged in the complaint and waived an oral hearing, and his failure 
to pay the net proceeds constitutes a violation of the act, for which 
reparation should be awarded to complainant. 

Adams Marketing Company, of Hightstown, New Jersey, complainant, pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on November 20, 1952. Formal com- 
plaint was filed on May 22, 1953. Complainant seeks an award of 
reparation in the amount of the alleged net proceeds realized by 
respondent from sale of potatoes consigned to respondent in Aug- 
ust 1952. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on July 21, 1953. A copy of the report of investigation and a 
copy of the formal complaint were twice sent to respondent by 
registered mail and were returned unclaimed, and were again sent 
by regular mail to respondent at his last known address on Sep- 
tember 1, 1953, in accordance with section 47.4(b) of the rules 
of practice. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 


proceedings. 




























FINDINGS OF FACT 


1. Complainant is a partnership, eomposed of Richard E. 
Adams and Emily C. Adams, doing business as Adams Marketing 
Co., whose address is 528 S. Main Street, Highstown, New Jersey. 


2. Respondent is an individual, Mert Baker, whose address is 
1050 Murphy Avenue, S. W., Atlanta, Georga. At the time of the 
transaction involved herein, respondent was not a licensee under 
the Act, his application for license having been denied because of 
an unpaid reparation award pending since June 1951. 


8. In the course of interstate commerce, and by oral contract, 
complainant on August 19, 1952, consigned to respondent 250 
100-lb. bags of commercial grade potatoes to be sold by respondent 
for the account of complainant. 

4. Two hundred fifty bags of commercial grade potatoes were 
shipped by truck from Hightstown, New Jersey, in interstate com- 
merce, to respondent at Atlanta, Georgia. Upon arrival of the po- 
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tatoes at destination, respondent took possession thereof and sub- 
sequently, on October 15, 1952, reported to complainant sales of 
200 bags at an average of $4 per bag. 

5. The total amount received by respondent from the sale of 
the 200 bags of potatoes is $800. Deducting therefrom transporta- 
tion charges of $187.50 paid by respondent and a reasonable com- 
mission of 10%, or $80, to which respondent is entitled, leaves net 
proceeds of $532.50 due and owing to complainant, no part of 
which has been paid by respondent. 

6. Informal complaint was filed on November 20, 1952, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Respondent’s failure to file an answer to the formal complaint 
constitutes an admission of the facts alleged in the complaint and 
a waiver of oral hearing, as provided in the rules of practice (7 
CFR 47.8(c)). 

In addition to the net proceeds of $532.50 for the 200 bags of 
potatoes, complainant alleges there is due also whatever net pro- 
ceeds were realized from the 50 bags of potatoes not accounted for 
by respondent. Since there is no evidence of the amount for which 
the 50 bags were sold, no award can be made with respect to these 
potatoes. 

Respondent’s failure to pay promptly to complainant the net 
proceeds from the sale of 200 bags of potatoes consigned to re- 
spondent by complainant is in violation of section 2 of the Act. 
Complainant should be awarded reparation in the amount of $532.- 
50, with interest, and the facts should be published. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $532.50, with interest thereon 
at the rate of 5% per annum from September 1, 1952, until paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


NAT’L. PROD. DISTRS. v. SHORE CO. 
Cite as 12 A.D. 1145 


(No. 3658) 


NATIONAL PRODUCE DISTRIBUTORS, INC. v. A. G. SHORE COMPANY. 
PACA Docket No. 5765. Decided October 5, 1953. 


Buyer’s Right of Rejection in F.O.B. Acceptance Final Sale 

for Fraud or Misrepresentation—Evidence—Failure to Sus- 

tain Burden of Proof to Establish Defense—Failure to Pay 
Purchase Price of Onions 


Where complainant claimed an award of reparation in the amount of the 
purchase price of onions sold to respondent, and the latter in its answer 
alleged that complainant had failed to deliver onions in accordance with 
the terms of the contract, and that the complainant misrepresented the 
character and grade quality of the produce, held, that, although the 
contract between the parties was made on an f.o.b. acceptance final 
basis under which the buyer surrenders all right of rejection, and all 
right to claim damages for lack of suitable shipping condition, the 
acceptance final term of a sales contract does not affect the buyer’s right 
of rejection for fraud or misrepresentation, but since respondent failed 
to sustain the burden of proof resting on him to establish any defense 
set up in his answer, respondent’s failure to pay the purchase price 
constitutes a violation of section 2 of the act, for which reparation 
should be awarded to complainant. 


Buyer’s Right of Rejection in F.0.B. Acceptance Final Sale 


The “Chicago acceptance final” term contained in the teletype communica- 
tion between the parties herein constituted an f.o.b. acceptance final con- 
tract under which the buyer surrendered all right of rejection and all 
right to claim damages for lack of suitable shipping condition of the 
commodity, except that the buyer could recover from the seller for dam- 
ages caused by the latter’s failure to comply with the contract as to the 
character of the goods, the time of shipment or other material pro- 
vision of the agreement. 

. John J. Toohey, of Chicago, Illinois, for complainant. Hayes, Hatfield & 
McClain, of Winston-Salem, North Carolina, for respondent. Mr. Cleve 
W. Allen, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on January 25, 1952. Formal com- 
plaint was filed on April 4, 1952. The complainant seeks to re- 
cover the purchase price of onions sold to respondent. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Regulatory Division, Fruit and Vege- 
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table Branch, were served upon the respondent on May 2, 1952. 
A copy of the report of investigation was served upon complain- 
ant on April 28, 1952. Respondent filed a formal answer wherein 
he alleged that the complainant had failed to deliver onions in ac- 
cordance with the terms of the contract, and that complainant 
misrepresented the character and grade quality of said merchan- 
dise. 

A hearing was held at Winston-Salem, North Carolina, on De- 
cember 4, 1952. Complainant was not represented at the hearing. 
At the written request of attorney for complainant, the depositions 
of Don Lester and Logan Johnson were received into evidence. 
Respondent was represented by counsel and testified in his own 
behalf. Roscoe C. Miller, Jr., testified as a witness for the respond- 
ent. 


FINDINGS OF FACT 

1. Complainant, National Produce Distributors, Inc., is a cor- 
poration whose address is 31 South Water Market, Chicago 8, 
Illinois. 

2. Respondent is an individual, A. G. Shore, doing business 
as A. G. Shore Company, whose address is 3900 West First Street, 
Winston-Salem, North Carolina. At the time of the transaction 
complained of herein, respondent was licensed under the act. 


3. On or about January 21, 1952, in the course of interstate 
commerce, complainant contracted to sell to respondent one truck- 
load of Minnesota medium yellow onions, consisting of 600 sacks, 
at the price of $2.50, less freight to Roanoke and Martinsville, 
Virginia, at 40 cents per bag. The total agreed price was $1,500, 
less freight $240, balance $1,260. 

4. The contract of sale consisted of telephone conversations 
and teletype communications between Don Lester, a salesman for 
complainant, and the respondent on January 21, 1952. In the con- 
versation recorded by teletype Lester informed the respondent 
that the sale would be confirmed as follows: 

“REPHONE CONFIRM CAN SHIP BY TRUCK STORAGE 
LOT H-5945 MINNESOTA MEDIUM YELLOW ONION 
CHICAGO ACCEPTANCE FINAL BASED FEDERAL IN- 
SPECTION MADE DEC, 14th USONE APPROX 45% TWO 
INCH LARGER 2.60 DELIVERED NET MARTINSVILLE 
VA STOP OFF ROANOKE VA FOR PARTIAL UNLOAD- 
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ING YOU PAY DRIVER FREIGHT OF .40 CENTS PER 
BAG ON ARRIVAL AT ROANOKE.” 
Later in the conversation Lester told the respondent: 
“* * * TIF ABOVE TERMS OKEY WILL CONFIRM AT 
2.50 DELVD. NET ACKNOWLEDGE CONFIRMATION.” 
In reply, the respondent stated: 
“OK CONFIRM AS ABOVE * * *” 


5. The Federal inspection certificate, dated December 14, 1951, 
shows inspection of 600 bags of onions unloaded from car MDT 
46642 at G. M. Hammond Company cold storage, and shows grade 
defects average 2 percent, generally cuts and splits, and shows 
the following condition and grade: 

“Condition: Generally firm, dry and well cured. From 1 to 
4% average 2% decay, generally gray mold rot, mostly in 
early, many in advanced stages, mostly affecting necks, some 
1 to 2 outer scales. Average 1% damaged by sprouts 4 to 1 
inch long. “Grade: U.S. No. 1 with 45% 2 inches in diameter 
or larger.” 

6. The onions in Storage Lot H-5945 were shipped from Chi- 
cago, Illinois, by truck on or about January 22, 1952, and on the 
same date an invoice was rendered by the complainant to the re- 
spondent, in pertinent part as follows: 


“600 SX MINNESOTA YELLOW ONIONS) 2.50 DEL 1500.00 
LESS FRT 40c PER BAG 240.00 








1260.00 


FROM STORAGE 


DATE SHIPPED 1-22-52 
ROUTING BY TRUCK NATIONWIDE CARRIERS 


HAULING BUYERS PAY FRT. 

TERMS INSPECTION ACCEPTANCE CHICAGO 
BASED USDA MARTINSVILLE STOP ROAKOKE 
VA.” 

7. The respondent has made no payment of any part of the 
net purchase price of $1,260, although complainant has demanded 
payment. 

8. Formal complaint was filed on April 4, 1952, which was 
within 9 months after the cause of action accrued. 


ESDP SUCH CON 


CONCLUSIONS 
The “Chicago acceptance final” term contained in the teletype 
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communication between the parties constituted an f.o.b. accep- 
tance final contract under which the buyer surrendered all right of 
rejection and all right to claim damages for lack of suitable ship- 
ping condition of the commodity, except that the buyer could re- 
cover from the seller for damages caused by the latter’s failure 
to comply with the contract as to the character of the goods, the 
time of shipment or other material provision of the agreement. 
The LeRoy Dyal Co., Inc. v. Charles R. Allen, 161 F. 2d 152 (C. A. 
4). The evidence submitted by respondent as to the condition of 
the onions upon arrival at destinations is therefore not relevant 
insofar as it may pertain to the liability of complainant for breach 
of the warranty of suitable shipping condition of the goods. 

Respondent, however, has alleged in his answer and has sought 
to introduce evidence to show that complainant misrepresented 
the character and quality of the onions. At the hearing A. G. Shore 
testified that complainant’s salesman, Don Lester, in reading the 
inspection report to him over the telephone, did not read the 
paragraph headed “Condition,” but only the paragraph headed 
Grade,” and that if the “Condition” portion of the report had been 
read to him he would not have purchased the onions. Mr. Shore 
also testified that the complainant’s salesman assured him that the 
onions were in good shape and that they were hard as rocks. 

Although we have concluded that the contract between the par- 
ties was made on an f.o.b. acceptance final basis, the question of 
whether the buyer was induced to enter into the contract because 
of fraud or misrepresentation on the part of the seller is properly 
for consideration. The acceptance final term of a sales contract 
does not affect the buyer’s right of rejection for fraud or misrep- 
resentation. Joseph Martinelli & Co., Inc. v. Simon Siegel Co., 176 
F. 2d 98 (C. A. 1). From our examination of the record on this 
case, however, it does not appear that respondent has adduced 
sufficient evidence to sustain his defense of misrepresentation. 

It is concluded that respondent purchased the onions on the basis 
of the Federal inspection made on December 14, 1951; that com- 
plainant shipped to respondent storage lot #H-5945, 600 sacks of 
onions, in compliance with the contract of sale; that respondent 
failed to sustain the burden of proof resting on him to establish 
any defense set up in his answer; and that respondent’s failure 
to pay the full purchase price of $1,260 is in violation of section 
2 of the act. Reparation should be awarded accordingly. The facts 


should be published. 
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ORDER 
Within 30 days from the date of this order, respondent shall pay 

complainant, as reparation, the sum of $1,260, with interest there- 

on at the rate of 5 percent per annum from February 1, 1952, 

until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 











(No. 3659) 






JOSEPH H. CHIAVETTA v, FREDERICK W. HUBER, INC. PACA Doc- 
ket No. 5698. Decided October 7, 1953. 







Rejection of Commodity without Reasonable Cause—Evi- 

dence—Failure to Show Breach of Express and Implied 

Warranties of Fitness for Use—Failure to Show Damages 

Resulting from Unreasonable Delay in Reselling Fruit— 

Effect of Failure to Obtain License on Right to Seek Relief 
Under Act 


Where complainant sought an award of reparation based on a loss allegedly 
sustained by him on a sale to respondent of 1,000 barrels of frozen Con- 
cord grapes, stemmed and crushed, at a certain price per pound, f.o.b. 
Buffalo, New York, and alleged that after accepting and paying for 
68 barrels of the grapes, respondent refused to accept the balance of 
the barrels which were resold by complainant, and respondent in its 
answer set forth as affirmative defenses complainant’s breach of his 
express and implied warranties of fitness for use of the grapes; its 
cancellation of the unexecuted contract because complainant was not 
licensed under the act; and that any damages suffered by complainant 
resulted from its own unreasonable delay in reselling the fruit, Held: 

(1) complainant’s evidence should be accepted as the more reliable 
that respondent received the 68 barrels as part of the 1,000 barrels it 
ordered, and accepted the grapes with no complaint being made as to 
condition or quality; 

(2) the defense that respondent’s cancellation of the contract was 
necessary because complainant was not licensed under the act is without 
























merit; 

(3) complainant obtained the highest price possible in reselling the 
entire balance of such a large quantity of grapes; 

(4) the evidence of record indicates that the contract between the 
parties called for a sale of stemmed and crushed Concord grapes without 
reference to their being of domestic or foreign growth; and 

(5) respondent’s rejection of the 932 barrels of grapes was without 
reasonable cause, in violation of section 2 of the act, for which reparation 


should be awarded to complainant. 
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Duty of Seller to Minimize Loss after Rejection of Com- 
modity—Liability of Buyer for Loss Sustained by Seller 
after Unlawful Rejection of Commodity 


Where the buyer refuses to accept the goods, or wrongfully repudiates the 
contract before performance, the full responsibility for the loss sus- 
tained by the seller falls on the buyer, who can escape liability only by 
a showing of negligence or a lack of good faith on the part of the seller, 
which, respondent here has failed to do. 


Estoppel to Seek Relief under Act by Person Not Being Licensed 


Since section 6(a) of the act expressly provides that any person complaining 
of any violation of any provision of section 2 may apply to the Secretary 
for relief, a complainant in a reparation proceeding is not estopped from 
prosecuting a claim because complainant was not licensed under the act 
at the time of the transaction. 


Magavern, Magavern, Lowe & Gorman, of Buffalo, New York, for complain- 
ant. Mr. Douglas Newman and Mr. Robert M. Rubenstein, of New York, 
N. Y., for respondent. Mr. James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed November 19, 1951, complainant seeks 
reparation in the amount of $9,682.17, which sum represents a 
loss allegedly sustained on a sale to respondent of 1,000 barrels of 
frozen Concord grapes, stemmed and crushed, at a price of 814¢ 
per pound, f.o.b. Buffalo, New York. It is further alleged that after 
accepting and paying for 68 barrels of the grapes, respondent re- 
fused to accept the balance, which were resold by complainant. 

A copy of the formal complaint was served upon the respondent 
by registered mail on January 18, 1952, together with a copy of 
the report of investigation prepared by the Regulatory Division 
of the Fruit and Vegetable Branch. On January 19, 1952, a copy 
of the report of investigation was served upon complainant’s at- 
torneys by registered mail. 

Respondent filed an answer on February 27, 1952, denying gen- 
erally the allegations of the complaint, and setting forth as affirma- 
tive defenses complainant’s failure to be licensed under the act; 
complainant’s failure to resell the grapes promptly; and complain- 
ant’s breach of express and implied warranties that the grapes 
would be of a quality suitable for the manufacture of jams in ac- 
cordance with Government specifications. 

Oral hearing was held at New York City on January 7 and 8, 
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1953. Both parties were represented by counsel. At the hearing 
three witnesses appeared and testified for complainant and four 
for respondent. The deposition testimony of one witness for com- 
plainant was received in evidence at the hearing. 


FINDINGS OF FACT 


1. Complainant is an individual, Joseph H. Chiavetta, whose 
address is Box 55, Brant, New York. 


2. Respondent, Frederick W. Huber, Inc., is a corporation 
whose address is 268 West Broadway, New York 18, New York. At 
the time of the transaction involved herein, respondent was not 
licensed, but was subject to license under the act. Upon payment 
of arrearage of $35.21, respondent was issued license No. 131091 
on October 26, 1950. 

8. On or about October 5, 1950, contemplating the shipment of 
a perishable agricultural commodity in the course of interstate 
commerce, complainant sold to respondent 1,000 barrels of U.S. 
No. 1 Concord grapes, stemmed and crushed, straight pack, at an 
agreed price of 814¢ per pound for 408,525 pounds, or a total price 
of $34,724.63, f.o.b. Buffalo, New York, upon terms of sight draft, 
warehouse receipt, draft to be drawn through the Canal Street 
Branch of the National City Bank, New York, New York, with 
the first month’s storage to be charged to complainant’s account. 
The contract between the parties was negotiated by a broker, 
Martin Lowenthal, of the Lewis-Martin Corporation, 110 East 
42nd Street, New York City. Copies of the broker’s sales memor- 
andum were sent to both parties. 


4. On or about October 18, 1950, and after complaint received 
from respondent, the broker issued and sent to the parties copies 
of a corrected sales memorandum dated October 5, 1950, changing 
the terms of payment from sight draft to open billing net ten days, 
each shipment to be paid for before another shipment went for- 
ward, the grapes to be ordered out as needed by approximately 
January 1, 1951. All other terms of the contract were to remain 
the same and be as set forth in the original sales memorandum of 
October 5, 1950. 


5. On or about October 25, 1950, upon instructions received 
from respondent, through the broker, complainant shipped to re- 
spondent 68 barrels, containing 27,200 pounds, of grapes meeting 
contract specifications. Respondent having complained of a short- 
age in this shipment, complainant issued respondent a credit on 
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November 6, 1950, for $48.21, representing the claimed shortage 
of 515 pounds, $43.78, and the freight allowance thereon of $4.43. 
Respondent’s check in payment for this shipment, amounting to 
$2,263.79, was received by complainant. 


6. On November 17, 1950, respondent sent complainant a regis- 
tered letter advising of information received that complainant was 
not licensed under the act. Respondent’s letter concludes: ‘‘Under 
these circumstances it becomes necessary for us to cancel what- 
ever understandings exist under the sales memorandum of Octo- 
ber 5, 1950.” 


7. On December 11, 1950, complainant wrote to respondent 
calling attention that to date respondent had taken only 68 barrels 
of the grapes. Complainant stated further that the balance of the 
grapes would be held until December 18, 1950, at which time, un- 
less notified to the contrary, the grapes would be sold and respond- 
ent billed for the difference. Respondent replied on December 14, 
1950, in part as follows: ‘‘We are constantly in the market for 
your products and would have been happy to deal with you, if you 
were in a legal position to sell, especially since your price is the 
same as generally prevailing.” 

8. On or about February 13, 1951, through a broker, Sol Sim- 
ons of Forest Hills, Long Island, New York, complainant resold 
to Monte Carlo Wine Industries, New Brunswick, New Jersey, 
the remaining 932 barrels of grapes, containing 381,325 pounds, 
at 634¢ per pound, or a total of $25,739.44. Complainant paid a 
resale brokerage fee of $722.18, as well as storage charges total- 
ing $2,236.80. 

9. There is now due and owing to complainant from respond- 
ent the difference between the agreed purchase price of 81¢ per 
pound for 381,325 pounds of grapes, $32,412.63, and the resale 
price of 634¢ per pound, $25,739.44, or $6,673.19, plus storage 
charges of $2,236.80 and a brokerage fee of $772.18, or a grand 
total of $9,682.17, no part of which has been paid, 


10. Informal complaint was filed on March 5, 1951, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 
Respondent’s defenses to the alleged violations of the act are 
three in number: (1) Complainant breached his express and im- 
plied warranties of fitness for use; (2) cancellation of the unex- 
ecuted contract was necessary because complainant was not li- 
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censed under the act; and (3) any damages suffered by complain- 
ant resulted from his own unreasonable delay in reselling the 
fruit. We shall consider these defenses in the order named. 

Respondent alleged in its answer that prior to entering into the 
contract complainant was informed of respondent’s intention to 
use the grapes in the manufacture of jams for the Army Quarter- 
master Corps, pursuant to Government contracts. Respondent fur- 
ther alleged that complainant expressly and impliedly warranted 
the grapes to be of a quality suitable for the manufacture of such 
jams in accordance with Government specifications. The record 
shows that the contract between the parties was negotiated by re- 
spondent’s general manager, Charles D. Lamkin, and the broker, 
Martin Lowenthal. According to Lamkin, he told the broker he 
could use 1,000 barrels of grapes provided respondent obtained a 
contract with the Army Quartermaster Corps which was being 
negotiated at the time. Lamkin also testified that the broker gave 
him complainant’s name as the packer of the grapes, and advised 
that the grapes were from the Buffalo area. The broker, Lowen- 
thal, testified that the question of the grapes being used to fulfill 
Government orders was not brought up at the time the contract 
was negotiated. The witness maintained this position when pressed 
upon cross-examination. At one point, he was questioned by coun- 
sel as follows (T. p. 123): 

“Q. Was there any mention made at the time of your first 
conversation about the Government orders? 
A. No, sir. 
Q. Was there any conversation to that effect at any subse- 
quent time that you can recall? 
A. That I cannot recall.” 

This testimony of the broker is significant because he also tes- 
tified that he knew all Government contracts contained a “Buy 
American” clause which prohibited the use of foreign supplies 
except where no supplies were available within the United States. 
While Lamkin testified (T. p. 155) that on other occasions he 
talked with the broker about the “Buy American” requirements 
in Government contracts, nowhere in the record does it appear 
that he discussed this point with the broker at the time the con- 
tract in question was being negotiated. As a matter of fact, while 
admittedly being informed that complainant was a packer in Buf- 
falo, there is no testimony from Lamkin that he ever inquired 
from the broker whether the grapes were of Canadian origin. If 
the grapes were to be used under Government contracts, as con- 
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tended by respondent, then the question of whether the grapes 
were of domestic or foreign origin would be of material import, 
and, in our view, would form a most important provision of the 
contract. Certainly, it might be expected that respondent would 
insist upon express wording in the contract sufficient to assure 
delivery only of domestic grapes. The broker’s sales memorandum 
speaks only of stemmed and crushed Concord grapes without re- 
ference to place of origin. Respondent made no objection to any 
omission upon receipt of its copy of the sales memorandum, which 
by its printed terms represented the contract between the parties. 
That the parties agreed to purchase and sell stemmed and 
crushed Concord grapes only, without regard to their being of 
domestic or foreign growth, is further evidenced by the testimony 
of the broker who was asked the following questions on cross- 
examination (T. p. 126): 
“Q. Did you ever make any mention to anybody at the Huber 
Company that any of these grapes came from Canada? 
. No, sir. 
Q. But you know now that some of those grapes were Can- 
adian grapes? 
A. I do not. 
Q. You do not know that at this time? 
A. No, sir.” 

We are satisfied from the evidence of record that the contract 
between the parties called for a sale of stemmed and crushed Con- 
cord grapes without reference to their being of domestic or foreign 
growth, and it is so concluded. 

The defense asserted in the answer that respondent elected to 
cancel the contract because complainant was not licensed under 
the act appears to have been abandoned at the hearing. Only brief 
reference was made to it in the direct testimony offered by re- 
spondent’s President, Michael E. Greenman, and this in the form 
of an admission that under date of November 17, 1950, he sent 
complainant a registered letter cancelling the agreement for the 
stated reason that complainant did not hold a license under the 
act. (T. p. 245 and Ex. 7 attached to complaint) Incidentally, it 
seems odd that respondent would advance seriously as a reason 
for canceling its contract with complainant the fact that com- 
plainant was not licensed under the act when, at the same time, 
respondent itself had not obtained a license under the act. In any 
event, the claimed defense is without merit and was not a valid 

ground for canceling the contract. Failure to have a license would 
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not estop complainant from entering into a binding contract with 
respondent, or from seeking relief under the act if the facts so 
warranted. The act expressly provides (section 6a) that any per- 
son complaining of any violation of any provision of section 2 may 
apply to the Secretary for relief. Accordingly, a complainant in 
a reparation proceeding is not estopped from prosecuting a claim 
because it was not licensed under the act at the time of the trans- 
action. Anonymous, 10 A.D. 1555, 1558. 

Respondent’s third defense to the action concerns an alleged 
failure on the part of complainant to resell the grapes promptly 
for the best price obtainable in mitigation of damages. After re- 
jection by a buyer, the general rule appears to require an exercise 
of reasonable diligence by the seller to minimize loss. Whitely Pro- 
duce Co. v. Fairchester Packing Co., 12 A.D. 180, 185. It is re- 
spondent’s position that following its cancelation of the contract on 
November 17, 1950, complainant could have resold the grapes with- 
out loss since the market price at that time was no less than the 
stipulated purchase price. Sol Simons, a broker, testified for re- 
spondent that while he made no sales of grapes from mid-Novem- 
ber through December, 1950, he understood from quotations re- 
ceived from various people that the asking price for stemmed and 
crushed grapes was somewhere about 8 to 814 cents per pound. 
This witness, who acted as broker for complainant in the resale 
of the grapes to the Monte Carlo Wine Industries on February 13, 
1951, also testified that the price of 634 cents per pound obtained 
on the resale was the best price he could obtain for the grapes at 
the time. Respondent’s witness, Lamkin, expressed the opinion 
that on or about November 17, 1950, the grapes in question could 
have been resold for 814 to 814 cents per pound. Lamkin also tes- 
tified that on December 30, 1950, respondent purchased a lot of 
934 50-pound tins of stemmed and crushed grapes from Geo. W. 
Haxton & Son, Inc., Oakfield, New York, at a price of 83% cents 
per pound delivered at Jersey City, New Jersey. 

Complainant’s Nunzio Chiavetta testified that after the contract 
was cancelled he contacted all of complainant’s brokers in Pitts- 
burgh, New York, Chicago and Webster, New York, in an effort 
to sell the grapes. According to this witness, although complain- 
ant was holding out for a price of 7 or 714 cents, the best price 
obtainable was 634, cents per pound f.o.b. storage Buffalo because 
of a very weak market. 

The broker Lowenthal testified that the crushed grape market 
was steady in October 1950, but that to the best of his recollection 
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the market was declining a little in November and December 1950. 

Michael Regan, General Manager, Growers’ and Packers’ Co- 
operative Canning Company, North Collins, New York, testified 
for complainant by deposition that during the month of October 
1950 he sold crushed and stemmed grapes for 81% cents per pound, 
but due to a declining market in November and December 1950, 
the remaining stock was sold for 7 cents a pound in the months 
of January to March, 1951. This witness also testified that the 
quantity of grapes purchased could influence the price, depending 
upon the condition of the market; that on a strong buyer’s market 
(declining prices), oftentimes concessions are made on quantity 
purchases in order to move large blocks and save on storage and 
other charges. 

The evidence offered by the parties is conflicting both as to the 
condition of the market after the contract was cancelled, and the 
prices for which grapes could be purchased. The deposition wit- 
ness, Regan, testified that grapes were sold to designated buyers 
on January 10 and 24, and February 28, 1951, at 7 cents per pound. 
We are satisfied that complainant could have obtained at least 7 
cents per pound for sales of smaller quantities than here involved. 
However, by selling portions of the total quantity from time to 
time, it is quite possible that in the final analysis complainant 
would not have received as much as he did in the resale of all 
remaining barrels on February 13, 1951, due to a declining mar- 
ket. We are impressed by Regan’s testimony that in a buyer’s mar- 
ket concessions are frequently made on quantity purchases to avoid 
incurring storage and other charges. Complainant was faced with 
disposing of 932 barrels, or 381,325 pounds of the grapes. There 
is documentary evidence (Exhibits 15 to 19 attached to complaint) 
that in January and February 1951, upon advice of brokers, com- 
plainant refused offers of 634 cents and was holding firm for 7 
or 714 cents per pound. We are convinced that in reselling the 
entire balance on February 13, 1951, complainant obtained the 
highest price possible for such a large quantity of grapes. 

As stated previously, upon rejection by a buyer, the seller is 
only required to make reasonable efforts to mitigate the damages. 
We believe the record contains evidence sufficient to establish that, 
in the circumstances, complainant acted with reasonable diligence 
to minimize the loss. We have previously held that where the buyer 
refuses to accept the goods, or wrongfully repudiates the contract 
before performance, the full responsibility for the loss sustained 
by the seller falls on the buyer, who can escape liability only by 
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a showing of negligence or a lack of good faith on the part of the 
seller. Colorado Produce Distributors v. Brown Brokerage Com- 
pany, 5 A.W. 388. Respondent here has proved neither negligence 
nor lack of good faith on complainant’s part. 

With respect to the 68 barrels of grapes accepted by respondent, 
the record shows that the contract between the parties was entered 
into in October 1950. According to the witness, Lamkin, within 
a few days after receiving the corrected sales memorandum, he 
told the broker (T. pp. 156-157), “I didn’t believe that I even 
wanted to take the grapes, that the Q.M. contract that I had ex- 
pected had fallen through and I didn’t believe I wanted the grapes 
at all.” Lamkin’s explanation of respondent’s acceptance of the 
68 barrels of grapes was based on a moral obligation resulting 
from respondent’s cancellation of another 500-barrel order from 
complainant (T. p. 158). Lamkin testified that the grapes in the 
68 barrels were apparently immature, not too clean, with a lower 
brix than average. It is significant, however, that in complaining 
to the broker of a shortage in the 68-barrel shipment, respondent 
made no mention whatever of poor quality. Nor was any such men- 
tion made in respondent’s letters of November 17, and December 
14, 1950 (Exhibits 7 and 9 attached to the complaint) which spoke 
only of complainant’s failure to have a license under the act as 
grounds for cancellation of the contract. The broker, Lowenthal, 
testified that no complaint as to quality was made at the time re- 
spondent complained of the shortage in the 68-barrel shipment. 
He also testified that the 68 barrels were shipped as part of the 
1,000-barrel order of respondent. It is worthy of note that at the 
hearing respondent did not produce any separate sales memor- 
andum to cover the purchase of the 68 barrels. We accept complain- 
ant’s evidence as the more reliable that respondent received the 
68 barrels as part of the 1,000 barrels it ordered, and accepted the 
grapes with no complaint being made as to condition or quality. 

Respondent’s rejection of the 932 barrels of grapes was without 
reasonable cause and was in violation of section 2 of the act. Repar- 
ation should be awarded complainant in the amount of $9,682.17, 
with interest. The facts should be published. 


ORDER 

Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $9,682.17, with interest thereon 
at the rate of 5 percent per annum from March 1, 1951, until paid. 
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The facts and circumstances set forth herein shall be published. 
Copies hereot shall be served upon the parties. 


(No. 3660) 


PACA Docket No. 5839. Decided October 7, 1953. 


Dismissal—Rejection of Commodity Not without Reason- 
able Cause—Evidence—Damage in Excess of Tolerance— 
F.0.B. Sale—Delivered Sale 


Where complainant claimed damages alleged to have been sustained as a 
result of the unlawful rejection of a truckload of peaches sold and 
delivered to respondent, and respondent company denied that the peaches 
were rejected without reasonable cause and alleged that while the pur- 
chase and sale was on an f.o.b. basis as to price, the contract provided 
that the peaches would meet the requirements of the grade, which they 
failed to do; and respondent D. P. filed an answer to the complaint stating 
that he acted as a broker to complainant and that the sale was made 
with the distinct understanding that the peaches would grade U.S. No. 1 
on arrival at destination, Held: 

(1) the weight of the evidence shows that the peaches in question 
were sold f.o.b. shipping point as to price, but on a delivered basis as to 
grade and condition; 

(2) since the Federal inspection at destination shows as high as 
80 percent with an average of 50 percent damage to the peaches by bruis- 
ing, including nine percent serious damage, this is considerably in excess 
of tolerance for damage to U.S. No. 1 peaches, and therefore, complain- 
ant breached the contract, and the rejection was justified; and the com- 
plaint as to respondent company should be dismissed; and 

(3)since no evidence has been submitted by complainant against 
the broker the complaint as to him should also be dismissed. 


Butz, Steckel, Hudders & Rupp, of Allentown, Pennsylvania, for complainant. 
Mr. John McDowell Sharpe, of Chambersburg, Pennsylvania, for respond- 
ent company. Respondent pro se. Miss Lenore H. Langford, Presiding 
Officer. 

Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaints against the respondents were received by the 
Regulatory Division, Fruit and Vegetable Branch, on February 
6, 1952, and June 5, 1952, respectively. A formal reparation com- 
plaint was filed on July 30, 1952. Complainant is seeking to re- 
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cover damages from the respondents in the amount of $712.68, 
alleged to have been sustained as a result of the unlawful rejec- 
tion of a truckload of peaches sold and delivered to respondent, 
* * *, in September 1951. 


A copy of the report of investigation made by the Regulatory 
Division was served upon complainant by registered mail on Sep- 
tember 4, 1952. Copies of the formal complaint and the report of 
investigation were served in like manner upon * * * on 
September 3, 1952, and upon * * * on September 5, 1952. 


Respondent, * * *, filed an answer to the complaint on 
October 13, 1952, denying that the peaches were rejected without 
reasonable cause and alleging that while the purchase and sale 
was on an f.0.b. basis as to price, the contract provided that the 
peaches would meet the requirements of the grade and be in sound 
condition upon arrival at destination. This respondent denied lia- 
bility for damages to complainant in any amount. Respondent, 
* * *, filed an answer to the complaint on September 22, 1952, 
in which he avers that he acted as a broker for complainant in 
the transaction and that the sale was made with the distinct un- 
derstanding that the peaches would grade U.S. No. 1 on arrival 
at destination. 

Although the amount claimed exceeds $500, neither party re- 
quested an oral hearing. The issues are, therefore, submitted under 
the shortened method of procedure provided for in the rules of 
practice. Under this procedure, complainant filed an opening state- 
ment of facts and both respondents filed answering statements. 
No briefs were filed. 


FINDINGS OF FACT 


1. Complainant, * * *, isa unit of an unincorporated 
charitable foundation, whose post office address is * * *%, 
Pennsylvania. 


2. Respondent * * * is an individual, * * * whose 
addressis * * *, Pennsylvania. Respondent * * * isan 
individual, whose address is * * *, Pennsylvania. At the 
time of this transaction, * * * was licensed under the Act. 
Respondent * * * was not licensed, but was subject to li- 
cense at the time of the transaction here involved, and upon pay- 
ment of the annual fee, plus arrearage covering the period during 
which the transaction occurred, was issued a license under the Act. 


3. On or about September 10, 1951, in the course of interstate 
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commerce and by oral contract, complainant sold to * * * a 
truckload consisting of 450 bushel-tubs of U.S. No. 1, 2” and up, 
Buffalo Brand Elberta peaches, at an agreed price of $2.85 per 
bushel, f.o.b. * * *, Pennsylvania, for a total purchase price 
of $1282.50. The contract contained a special provision that the 
peaches would meet the grade of U.S. No. 1 and be in sound condi- 
tion upon arrival at destination. 

4. The contract was negotiated by * * *, a broker of 
* * * and * * *,;, Pennsylvania, who acted in the trans- 
action as agent for complainant. 

5. The peaches were inspected at shipping point on September 
10, 1951, and were reported to grade U.S. No. 1, 2” and up, with 
no decay. 

6. On September 10, 1951, peaches meeting the specifications 
of the contract were shipped by truck, in interstate commerce, 
from * * *, Pennsylvania,to * * * customer, * * *%, 
at * * * (near * * *), Rhode Island. 

7. Upon arrival at destination, the peaches were refused by 
* * * on account of condition and failure to meet the grade. 
Respondent notified the broker of the rejection, and the broker in 
turn notified complainant on the afternoon of September 11, 1951. 

8. A Federal inspection of the peaches at * * *, Rhode 
Island, in the morning of September 12, 1951, showed the follow- 
ing condition: 

“Mostly firm, some firm ripe to ripe. Ground color mostly 
light green, some turning, yellow to yellow. Ranging from 
4 to 30%, average approximately 15% damage by bruises in- 
cluding 9% causing serious damage, occurring on ripe and 
firm ripe stock and scattered through baskets. No decay.” 

9. Following the refusal of the peaches by * * *, com- 
plainant consigned the fruit to * * *, Massachusetts. An 
accounting by the consignee showed the peaches were sold for the 
sum of $979, less expenses of $409.18, or for a net price of $569.82. 
Complainant claims damages in the amount of the difference be- 
tween the net proceeds and the original contract price, or $712.68. 

10. Informal complaints were filed on February 6 and June 
5, 1952, which were within 9 months from the time the cause of 
action herein alleged accrued. 


CONCLUSIONS 
The first question for consideration in this case is what were 
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the terms of the contract. It is complainant’s contention that the 
peaches were sold on a straight f.o.b. basis, Complainant alleges 
also that it was unaware of the destination of the peaches at the 
time of shipment. Complainant states the truck was hired by re- 
spondent or the broker and that it was never told to whom the 
peaches were to be delivered. Complainant contends that inasmuch 
as it was not informed of the destination of the peaches, it could 
not have agreed that they would arrive grading U.S. No. 1 and 
in sound condition. The only evidence submitted by complainant in 
substantiation of its position is an affidavit by its sales manager, 
* * *, which constitutes complainant’s Opening Statement of 
Facts. 

Complainant’s broker, * * *, on the other hand, states 
that complainant’s sales manager was informed by him as to the 
destination of the load of peaches at the time of placing the order. 
* %* * says, infact, thesaleto * * * was based upon 
whether or not the load could be shipped in time to make delivery 
to (near) * * *, Rhode Island, by noon the next day and, 
therefore, it was imperative for him to give the destination when 
negotiating the sale. * * * further states that the peaches 
were sold f.o.b. complainant’s packing house (as to price) and 
with the distinct understanding the fruit must grade U.S. No, 1 
and be in sound condition on arrival at destination. 

We have, therefore, both respondent and complainant’s broker 
stating under oath that complainant was advised at the time the 
sale was negotiated of the destination of the peaches and that it 
was agreed the fruit would meet U.S. No. 1 grade and condition 
upon arrival. Moreover, the record shows that * * *, the 
broker, in a letter to the Department during the investigation of 
this complaint stated that, 

“at the time I received the ordersfrom * * *, they did 
not always give me destinations, advising they would give me 
this information later. For this reason on one or two occa- 
sions, I did not have definite delivery instructions until after 
the fruit was loaded. 

“However, as to the load in question, the * * * sold it 
tothe, *. 2% %..% .%, 5, Bhan. * °* owes ade 
as to the destination at the time the truck was loaded. In fact, 
the peaches wereloadedona * * * truck returning after 
delivering a load for the * * *. In other words, the 
truck, after making a delivery of the load for * * *, re 
turned to their packing house in view of picking up another 
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load; rather than returning empty to the Trucking Company 
headquarters, * * *, Pa., approximately one hundred 
and fifty miles away.” 
It is apparent that the weight of the evidence is to the effect that 
the peaches in question were sold f.o.b. shipping point as to price, 
but on a delivered basis as to grade and condition, and it is so 
concluded. 

The only other question for determination is whether complain- 
ant made good delivery under the contract. The Federal inspection 
at destination showed as high as 30% with an average of 15% 
damage to the peaches by bruising, including 9% serious damage. 
This is considerably in excess of tolerance for damage in U.S. No. 
1 peaches. Clearly, therefore, the peaches did not grade U.S. No. 1 
at destination. It is concluded that complainant breached the con- 
tract by failing to deliver U.S. No. 1 peaches at the destination 
specified in the contract. The rejection was not without reasonable 
cause and respondent * * * has in no way violated the Act. 
The complaint as to this respondent should be dismissed. 

Complainant does not say in what respect it believes the broker, 
* * *, has violated the Act. No evidence has been submitted 
by complainant against this respondent. Complainant, therefore, 
has failed to state a cause of action against * * * and the 
complaint as to this respondent should also be dismissed. 


ORDER 


The complaint as to both respondents is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 3661) 


PACA Docket No. 5874. Decided October 8, 1953. 


Dismissal—Evidence—Failure to Sustain Burden of Prov- 
ing Transaction Constituted Sale 


Where complainant alleged that it sold to respondent a large number of 
sacks of various kinds of potatoes and that respondent accepted the ship- 
ment upon arrival and paid a certain amount leaving a balance due for 
which complainant seeks an award of reparation, and respondent alleged 
that the potatoes received were not of the quality represented, and that 
they were later sold by respondent pursuant to an authorization by com- 
plainant, and that the proceeds realized from the sale were sent to com- 
plainant who accepted them, held, complainant has failed to sustain the 
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burden of proving that the transaction was a sale and, therefore, the 
complaint should be dismissed. 


Hoffman, Donahue & Graff, of St. Paul, Minnesota, for complainant. Mr. 
Max W. Soffer, of St. Louis, Missouri, for respondent. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received December 24, 1951. Formal com- 
plaint was filed June 12, 1952. A copy of the formal complaint and 
a copy of the report of investigation prepared by the Regulatory 
Division, Fruit and Vegetable Branch, were served upon respond- 
ent by registered mail on December 3, 1952. A copy of the report 
of investigation was served upon complainant on December 8, 
1952. 

Complainant alleges that on or about October 25, 1951, it sold 
to respondent 175 sacks of U.S. No. 2 Russets at $3.25 per sack, 
32 sacks of Commercial Bakers at $5.75 per sack, and 93 sacks 
of U. S. No. 1 Kussets at $4.60 per sack, less $150 for freight and 
$30 brokerage, or a net amount of $1,000.55. It is alleged further 
that the potatoes were shipped by truck from complainant’s place 
of business in * * *, Minnesota, to respondent at * * *, 
Missouri; and that respondent accepted the shipment upon arrival 
and paid $572.42, leaving a balance due of $428.13. For this unpaid 
sum the complainant seeks an award of reparation in this pro- 
ceeding. 

Respondent filed an answer on December 18, 1952, denying the 
allegations of the complaint. It is alleged that on October 25, 1951, 
there was consigned to respondent a truckload of potatoes con- 
taining 175 sacks of No. 2 Russets and 93 sacks of No. 1 Russets; 
that the truck also contained 32 sacks of Commercial Bakers which 
the driver had been instructed to deliver to * * *; and that 
the balance of the shipment was subsequently delivered to respond- 
ent. Respondent alleges further that the potatoes received were 
not of the quality represented; that respondent was unable to 
secure a purchaser and immediately notified complainant, who au- 
thorized respondent to place them in storage at the * * *%; 
that the potatoes were later sold by respondent pursuant to auth- 
orization of complainant; and that checks totaling $571.92 were 
sent to and accepted by complainant. 
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Since the amount involved in this controversy is under $500, 
the issues are determined under the shortened method of pro- 
cedure provided by the rules of practice. Under this procedure, 
complainant filed an opening statement of facts and respondent f 
filed an answering statement of facts. Complainant filed a state- [ 


ment in reply. 


FINDINGS OF FACT 


1. Complainant is an individual, * * *, tradingas * 
* * *, whose post office address is * * *% * ® 


Minnesota. 
2. Respondent is an individual, * * *, trading as * 
* * *, whose post office addressis * * *, * * *, Mis- [ 


souri. At the time of the transaction involved in this proceeding, 
respondent was licensed under the act. 

3. On or about October 25, 1951, in the course of interstate 
commerce, complainant shipped to respondent for handling on a 
consignment basis, 175 sacks of U.S. No. 2 Russet potatoes and 
93 sacks of U. S. No. 1 Russet potatoes. 

4. Respondent received and sold the potatoes, and remitted to 


complainant the net proceeds of $572.42. 
5. The informal complaint was filed December 24, 1951, which 
was within 9 months after accrual of the cause of action alleged 


therein. 


CONCLUSIONS 


The principal question for determination is whether the trans- 
action involved herein was a consignment or sale. In the formal 
complaint signed and verified by * * * it is stated that on 
or about October 25, 1951, by contract in writing and by additional 
oral contract, complainant sold and shipped to respondent one 
truckload of potatoes consisting of 300 bags for a total price, less 
freight and brokerage, of $1,000.55, delivered * * *, Mis- 
souri. It is further alleged that the contract was negotiated by 
* * * forcomplainantand * * * _ for respondent. Re- 
spondent’s answer, which is signed and verified by * * *%, 
denies that the transaction was a sale and alleges that 268 bags 
of potatoes were consigned to and received by respondent from 


complainant. 
Although it appears that the transaction pursuant to which the 
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potatoes were shipped was entered into over the telephone, neither 
* ¥* * have set forth in their statements of facts their recol- 
lection of what was said in their conversation. They have merely 
reiterated the allegations in their respective pleadings. 

In support of his position, complainant submitted what is stated 
to be an original invoice. This invoice which is apparently the con- 
tract in writing referred to in the formal complaint, is dated 
October 25, 1951, and reads as follows: 


Sold to: = 
Address: a 

















175 #2 Russets $3.25 $568.75 
382 Comm. Bakers 5.75 184.00 
93 #1 Russets 4.60 427.80 







$1,180.55 





Freight 
Brokerage 


$150.00 
30.00 






180.00 








$1,000.55 





Me * 25 
License — 272765 Mo. 
+ * *, Mo. 
does not state that a copy of this invoice was sent to 
respondent. * * * denies that he ever received a copy. 

Complainant also submitted a copy of a telegram sent to re- 
spondent on October 25, 1951, which reads “Confirming out today 
via Mask Truck 175 Number two Russets $3.25 32 Bakers 5.75 
93 Number One Russets 4.60.” 

Although the statement in the invoice that the potatoes were 
sold to respondent and the stating of specific prices would seem 
to indicate that the transaction was a sale, information contained 
in the report of investigation with respect to previous transactions 
between the parties indicates otherwise. In these previous trans- 
actions which complainant also contended were sales, it was es- 
tablished from an investigation of the records of complainant and 
respondent that respondent either sold the potatoes as agent or 
broker for complainant before shipment, or received the potatoes 
on consignment. For example, complainant wired respondent on 
October 19, 1951, “Out Last Night Arctic Truck Number 505 300 
U.S. 1 Size A Russets Marked Westerns Potatoes Should Get 4.50 
Delivered.” This load was subsequently sold by respondent for 
complainant’s account for $4.25 per bag. In each of these previous 
transactions as in the present one respondent was to receive brok- 
erage or commission of 10 cents per bag. 





€ * * 
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It is concluded that complainant has failed to sustain the bur- 
den of proving the transaction was a sale. 

The next question is whether respondent received the 32 sacks 
of Commercial Bakers. Complainant states that these potatoes 
were shipped to respondent, Respondent denies that he received 
the 32 bags of potators and states that they were sold by complain- 
ae. ., * * of the latter company stated in an 
affidavit that the 32 bags of potatoes were delivered to him and 
the truck driver said that he had been instructed to do so. Com- 
plainant states that respondent sold them to * * *. If the 
truck driver had been called as a witness he could have testified 
with respect to his instructions and to whom he delivered the pota- 
toes. In the absence of his testimony, we are unable to say that 
respondent received the 32 bags of Commercial Bakers. 

The parties are also hopelessly in conflict with respect to their 
various telephone conversations following delivery of the potatoes 
to respondent. Respondent states that complainant authorized him 
to place the potatoes in storage and subsequently authorized re- 
spondent to sell them to certain buyers. All of this is denied by 
complainant. It does appear that respondent subsequently sold the 


potatoes for net proceeds of $571.92 or $572.42. Complainant states 


that it has received the latter amount. 
On the basis of the evidence, it is concluded that the complaint 


should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies hereof shall be served upon the parties. 


(No. 3662) 


A. O. BILDEN AND SON v. A. H. PEINHARDT COMPANY. PACA Doc- 
ket No. 6079. Decided October 8, 1953. 


Failure to Pay Purchase Price of Potatoes—Default 


Where complainant claimed reparation in the amount of the alleged purchase 
price of a carload of potatoes sold and delivered to respondent, held, 
that, in accordance with the rules of practice under the act, respondent 
by failing to file an answer admitted the material facts alleged in the 
complaint and waived an oral hearing, and his failure to pay promptly 
to complainant the agreed purchase price constitutes a violation of the 
act, for which reparation should be awarded to complainant. 
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A. O. Bilden and Son, of Grand Forks, North Carolina, complainant, pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on March 2, 1953. Formal complaint 
was filed on August 10, 1953. Complainant seeks an award of re- 
paration in the amount of the alleged purchase price of a carload 
of potatoes sold and delivered to respondent in November 1952. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on August 28, 1953. A copy of the report of investigation and 
a copy of the formal complaint were served upon respondent on 
August 27, 1953. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with sec- 
tion 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the complaint 
und a waiver of oral hearing. Notwithstanding such notice, re- 
tpondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 

1. Complainant is a partnership composed of Arthur O. Bilden 
ind Arthur O. Bilden, Jr., doing business as A. O. Bilden and Son, 
whose address is Grand Forks, North Dakota. 

2. Respondent is a partnership composed of Fred W. Peinhardt 
and Ervin A. Peinhardt, doing business as A. H. Peinhardt Com- 
pany, whose address is P. O. Box 100, Cullman, Alabama. At the 
time of the transaction involved herein, respondent was licensed 
under the Act. 

8. In the course of interstate commerce, and by oral contract, 
complainant on November 14, 1952, sold to respondent 450 100-Ib. 
bags of Commercial Triumph potatoes, at $4.11 per CWT, deliv- 
ered, or for a net sum of $1219.97. 

4. Potatoes meeting the specifications of the foregoing con- 
tract were shipped in car WFE 60939 from Kempton, North Da- 
kota, in interstate commerce, to respondent at Birmingham, Ala- 
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bama. Upon arrival at destination, respondent accepted the pota- 
toes in compliance with said contract of sale and made no com- 
plaint with respect thereto. 


5. The agreed net purchase price of the 450 bags of potatoes 
is $1219.97, no part of which has been paid by respondent to com- 
plainant. 

6. Formal complaint was filed on August 10, 1953, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes an admission of the facts alleged in the complaint and 
a waiver of oral hearing, as provided in the rules of practice (7 
CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the agreed 
purchase price of the potatoes is in violation of section 2 of the 
Act. Complainant should be awarded reparation in the amount 
of $1219.97, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1219.97, with interest thereon 
at the rate of 5 percent per annum from December 1, 1952, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3663) 


THE AYOOB COMPANY v. COHEN WHOLESALE AND RETAIL PRODUCE. 
PACA Docket No. 5937. Decided October 9, 1953. 


Rejection of Commodity without Reasonable Cause—Lack 

of Right to Recover Cost of Inspection—Evidence—Failure 

to Establish Produce Did Not Meet Specifications—Failure 
to Pay Purchase Price of Watermelons 


Where complainant claimed damages for the loss sustained by it resulting 
from respondent’s unlawful rejection of the watermelons, and respondent 
denied liability on the ground that the watermelons did not meet con- 
tract specifications, held, that since respondent has not adduced sufficient 
evidence to establish his defense, complainant is entitled to recover from 
respondent the full purchase price of the watermelons, less the amount 
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obtained by complainant from the carrier, in payment of the freight 
claim, and less the sum obtained by complainant as the net proceeds 
from the sale of the watermelons after rejection, but complainant is not 
entitled to recover the cost of the federal inspection. 


ota- 
om- 








0es 
om- 





Lack of Right to Recover Cost of Inspection 


The cost of inspection is not properly allowable as an item of damages for 
the reason that it is considered as part of the cost of securing evidence. 


Mr. Albert N. Brockway, of Pittsburgh, Pennsylvania, for complainant. Cohen 
Wholesale & Retail Produce, of Belle Vernon, Pennsylvania, respondent, 
pro se. Mr. Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 







Vas 







PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on September 24, 1952. Formal com- 
plaint was filed on January 29, 1953. The complainant seeks to 
recover the loss sustained because of respondent’s alleged unlawful 
rejection of the watermelons. 

A copy of the formal complaint and a copy of the report of in- 
vestigation prepared by the Regulatory Division, Fruit and Vege- 
table Branch, were served upon respondent on February 21, 1953. 
A copy of the report of investigation was served upon the author- 
ized representative of complainant on February 21, 1953. Respond- 
ent filed an answer on February 26, 1953, denying liability on the 
grounds that the watermelons did not meet contract specifications. 

The amount involved herein is less than $500. Therefore, the 
case is handled in accordance with the shortened method of pro- 
cedure as provided by § 47.20 of the rules of practice. In accord- 
ance with such procedure, complainant filed an opening statement 
of facts. Respondent failed to file an answering statement of facts. 
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FINDINGS OF FACT 


1. Complainant is an individual, Wilson Ayoob, trading as The 
Ayoob Company, whose post office address is Catanzaro Building, 
21st and Smallman Streets, Pittsburgh 22, Pennsylvania. 

2. Respondent is an individual, Hymie Cohen, trading as Cohen 
Wholesale and Retail Produce, whose post office address is 20 
Main Street, Belle Vernon, Pennsylvania, At the time of the trans- 
action complained of herein, respondent was licensed under the 
act. 
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3. On or about July 8, 1952, in the course of interstate com- 
merce, the parties entered into a contract under the terms of which 
complainant sold to respondent one car of U.S. No. 1 watermelons 


(Cannon Balls), labelled, 22 pound average, approximate count | 


1,368, cut pale red to good red, mostly good red, at the agreed price 


of $485 f.o.b. shipping point. The said contract was negotiated | 


by J. H. rostel, a broker, located at Pittsburgh, Pennsylvania, who 


acted in negotiating such sale as agent for both complainant and | 


respondent. 


4. On July 8, 1952, complainant diverted to respondent at 
Charleroi, Pennsylvania, car ACL 17745, which had been shipped 
from Quitman, Georgia, on July 5, 1952, and which had arrived 
at Potomac Yards, Virginia, at 10:35 p.m. on July 7, 1952. 


5. The aforesaid car of watermelons arrived in Charleroi, 
Pennsylvania, at 2:00 p.m. on July 11, 1952. After arrival, re- 
spondent rejected the car because the watermelons cut pale. No 
official inspection was made at this time, but respondent, by his 
own statement, cut plugs from 7 watermelons, and reported that 
only 1 out of the 7 was “decent to sell.” 

6. After rejection by respondent, the aforesaid car was ship- 
ped by complainant from Charleroi, Pennsylvania at 4:00 p.m. on 
July 11, 1952, to Pittsburgh, Pennsylvania, the car arriving there 
on Sunday, July 13, 1952, at 2:10 a.m. A federal inspection was 
made on July 14, 1952, at 3:00 p.m. The certificate evidencing such 
inspection reads, in pertinent part, as follows: 

“Condition of load and containers: 10 rows, 4 layers. Load 
shifted from one end of car 5 to 7 feet with top layer melons 
rolled into resulting space, many melons in opposite end of 
car lying loose on top of load squeezed up from lower layer. 
“Quality: Stock mature, fairly clean, generally well formed, 
rind good green color, flesh fairly good to good, mostly good 
red color. Average 7% grade defects consisting of scarred 
and misshapen melons. 

Condition: Stock mostly firm, fairly bright to dull, mostly 
dull appearance. 1% Anthracnose Rot. 6% damage by fresh 
cracks and bruises. 20% Stem End Rot in all stages. 
“Grade; Now fails to grade U.S. No. 1, only account exces- 
sive decay, bruised and cracked melons.” 


7. The unloading at Pittsburgh showed 185 bruised water- 
melons, 67 cracked, 41 scalded, and 98 decayed for which the car- 
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rier assumed liability in the amount of $153.35 to cover the bruised, 







com- 

thich cracked and scalded watermelons, which was paid to complainant, 
elons less a collection charge of $23.00, or a net amount of $130.35. 
ount 8. Asa result of a prompt and proper disposition of the water- 
price melons after their arrival in Pittsburgh, complainant realized a 
lated gross amount of $587.70, which after deducting properly allow- 
= able expenses, resulted in net proceeds of $71.65. 

an 


9. Respondent has made no payment of any part of the pur- 
chase price for the watermelons to complainant, although com- 
plainant has demanded payment. 


10. Formal complaint was filed on January 29, 1953, which 
was within 9 months after the cause of action accrued. 








roi, CONCLUSIONS 
M4 The principal issue in this case is whether the watermelons ten- 
10 dered by complainant to respondent and rejected by respondent 






met contract specifications. The only reason given by respondent 
for rejecting the shipment was that on the basis of his examina- 
tion of 7 watermelons, 6 of which reportedly cut pale, the ship- 
ment failed to meet contract specifications as to color. On the other 
hand, we have the report of inspection, made three days after the 
date of rejection by respondent, which indicates that the flesh of 
the watermelons was “fairly good to good, mostly good red color” 
and that they were of mature stock, fairly clean, and generally 
well formed. We are satisfied that the shipment met contract re- 
quirements as to color. At least, respondent has not adduced suf- 
ficient evidence to establish his defense in this respect although 
afforded an opportunity to do so. 

It is our conclusion, therefore, that complainant is entitled to 
recover from respondent for the full purchase price of the water- 
melons, or $485, less $130.85 obtained by complainant from the 
carrier on March 13, 1953, and less $71.65 obtained by complain- 
ant as the net proceeds from the sale of the watermelons after 
rejection, which would amount to $283. In computing the net pro- 

























ly ceeds of sale of the watermelons, complainant has included among 
sh his expenses to be deducted an item of $9.00 for the cost of the 
federal inspection. The cost of inspection is not properly allow- 
s- able as an item of damages for the reason that it is considered 
as part of the cost of securing evidence. Falk-Anderson Company 
r- v. James Tozzi and Company, 5 A.D. 838. Reparation should be 






awarded in the principal amount of $283, Interest should be 
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awarded at the rate of 5% per annum of $422.35 from August 1, 
1952, to March 1, 1953, when complainant received $130.35 from 
the carrier in payment of the freight claim, or in the amount of 
$8.26, and should be awarded at the rate of 5% per annum on 
$283 from August 1, 1952, until paid. 

The facts should be published. 


ORDER 


Within 30 days from the date of this order respondent shall pay 
to complainant, as reparation, $291.26 with interest on $283 at 
the rate of 5% per annum from August 1, 1952, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3664) 


SouTH Bay GROWERS, INC. v. KLEIN’S CELERY. PACA Docket No. 
6078. Decided October 9, 1953. 


Failure to Pay Purchase Price of Celery—Default 
Headnotes in 12 A.D. 1166, applicable here. 


South Bay Growers, Inc., of South Bay, Florida, complainant, pro se. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on April 27, 1953. Formal complaint 
was filed on July 20, 1953. Complainant seeks an award of repara- 
tion in the amount of the alleged purchase price of a carload of 
celery sold and delivered to respondent in January 1953. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on September 2, 1953. A copy of the report of investigation 
and a copy of the formal complaint were served upon respondent 
on the same date. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
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within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the complaint 
and a waiver of oral hearing. Notwithstanding such notice, re- 
spondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, South Bay Growers, Inc., is a corporation, 
whose address is P. O. Box 156, South Bay, Florida. 

2. Respondent is an individual, Raymond Klein, doing business 
as Klein’s Celery, whose address is 193 Miller Street, Newark, New 
Jersey. At the time of the transaction involved herein, respondent 
was licensed under the Act. 

3. In the course of interstate commerce and by oral contract, 
complainant on January 1, 1953, sold to respondent 350 crates of 
U.S. No. 1 golden celery, various sizes, at $3.25 per crate, f.o.b. 
shipping point, or a total purchase price of $1,137.50. 

4. Celery meeting the specifications of the foregoing contract 
was shipped in car BREX 74506 from South Bay, Florida, in in- 
terstate commerce, to respondent at Newark, New Jersey. Upon 


arrival at destination, respondent accepted the celery in compli- 
ance with said contract of sale and made no complaint with respect 
thereto. 


5. The purchase price of the 350 crates of celery is $1,137.50, 
no part of which has been paid by respondent to complainant. 

6. Formal complaint was filed on July 20, 1953, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes an admission of the facts alleged in the complaint and 
a waiver of oral hearing, as provided in the rules of practice (7 
CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the agreed 
purchase price of the 350 crates of celery is in violation of section 
2 of the Act. Complainant should be awarded reparation in the 
amount of $1,137.50, with interest, and the facts should be pub- 
lished. 


ORDER 
Within 30 days from the date of this order, respondent shall 
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pay to complainant, as reparation, $1,137.50, with interest thereon 
at the rate of 5 percent per annum from February 1, 1953, until 
paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 3665) 


H. C. BERGART COMPANY v. AL KAISER & BRos., INC. PACA Docket 
No. 5686. Decided October 12, 1953. 


Rejection of Commodity without Reasonable Cause—Fail- 
ure to Pay Purchase Price of Onions—Evidence—Delivery 
of Produce in Compliance with Contract Specifications 


Where complainant alleged that it sold to respondent 18 carloads of U.S. 
No. 1 grade yellow globe onions, that complainant tendered to respond- 
ent at Chicago the carloads of onions which complied with contract speci- 
fications, but respondent failed and refused to accept 11 carloads, and 
complainant claimed reparation in the amount of the loss sustained by 
reason of respondent’s rejection of the shipments, and respondent in its 
answer and counterclaim denied the matters alleged in the complaint 
and alleged that the contract specified November 1, 1950, delivery and 
that the 11 carloads rejected were not delivered by that date, and com- 
plainant filed an answer to the counterclaim denying liability, Held: 

(1) the facts of record show that the parties intended that the 
onions were for November delivery on the Chicago Mercantile Exchange, 
and that the deliveries were to be made at Chicago at any time during 
the month of November 1950; therefore, complainant’s delivery of the 
11 carloads was in compliance with the contract; 

(2) respondent’s contention that delivery was to be made f.o.b. 
Hollandale is without merit since the evidence shows that the 11 re- 
jected carloads were on team track at Chicago when tendered to re- 
spondent, and no evidence was submitted by the parties with respect to 
the time of shipment or arrival of the replaced seven carloads which were 
previously rejected by respondent because they were not U.S. No. 1 grade 
on arrival at Chicago; and 

(3) respondent’s rejection of the 11 carloads of onions was without 
reasonable cause, in violation of section 2 of the act, for which repara- 
tion should be awarded to complainant in the amount of the difference 
between the contract price and the market value of the onions on the 
days they were rejected, minus the discount for one carload of onions 


which was undersize. 


Official Notice—Market Value of Produce 
The market value of the onions involved here is determined from the market 
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quotations contained in the U.S.D.A. Market News Reports, of which 
official notice is taken. 


Mr. Edward T. Foley of Foley & Foley, of Chicago, Illinois, for complainant. 
Mr. Alexander Golbus of Golbus & Golbus, of Chicago, Illinois, for re- 
spondent. Mr, Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed June 25, 1951, and the formal com- 
plaint was filed January 2, 1952. Complainant alleges that on or 
about April 20, 1950, it sold to respondent 18 carloads of U.S. No. 
1 grade yellow globe onions, 65 percent 2 inches and larger, for 
$1.10 per bag plus 5 cents brokerage f.o.b. Hollandale, Minnesota, 
to be shipped to Chicago, Illinois, for November 1950 delivery; 
that between November 2 and November 13, 1950, complainant 
tendered to respondent at Chicago 18 carloads of onions which 
complied with contract specifications; but that respondent failed 
and refused to accept 11 carloads. Complainant claims the sum 
of $3,750 as the loss sustained by reason of respondent’s rejection 
of the shipments. 

A copy of the formal complaint and a copy of the report of in- 
vestigation prepared by the Regulatory Division Fruit and Vege- 
table Branch, were served upon respondent on January 21, 1952. 
Complainant was also served with a copy of the report of investi- 
gation. Respondent’s answer and counterclaim were filed February 
6, 1952. Respondent denies the matters alleged in the complaint 
and alleges that the contract specified November 1, 1950, delivery 
and that the 11 carloads rejected were not delivered by that date. 
The counterclaim is for $1,100, the deposit alleged to have been 
placed by respondent on the 11 carloads of onions. Complainant 
filed an answer to the counterclaim on February 26, 1952, denying 
liability. 

Oral hearing was held at Chicago, Illinois, on September 11 and 
September 17, 1952. Nicholas Murlas, Harry Bergart and Henry 
Gatlin testified for complainant. Al Kaiser, Fred Kaiser and Harry 
Rothman testified on respondent’s behalf. Both parties were rep- 
resented by counsel. 


FINDINGS OF FACT 
1. Complainant, H,. C. Bergart Company, is a corporation 
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whose address is 110 North Franklin Street, Chicago, Illinois. 


2. Respondent, Al Kaiser & Bros., Inc., is a corporation whose 
address is 1425 South Racine Avenue, Chicago, Illinois. At the 
time of the transaction involved in this proceeding, respondent 
was licensed under the act. 

3. On or about April 13, 1950, in the course of interstate com- 
merce, complainant and Nicholas Murlas, as joint account part- 
ners, contracted to sell to respondent 18 carloads of U.S. No. 1 
grade yellow globe onions for the agreed price of $1.15 per bag, 
f.o.b. Hollandale, Minnesota. It was agreed that the onions were 
to be packed in new 50-pound bags, 600 bags per carload; that 
they were to be 65 percent two inches in diameter or larger, or, 
if smaller, the price was to be discounted in accordance with the 
rules of the Chicago Mercantile Exchange. It was further agreed 
that the onions were to be used to fulfill futures contracts on the 
Chicago Mercantile Exchange, and that delivery was to be made 
during the month of November 1950. 

4. On April 25, 1950, respondent paid complainant a deposit 
of $100 per carload or the total amount of $1,800 on the 18 car- 
loads contracted for. 

5. During the period November 2 to November 13, 1950, com- 
plainant tendered to respondent at Chicago 18 carloads of onions, 
600 bags per car. Respondent accepted the first seven carloads and 
paid the purchase prices, less the $1,800 deposit. Respondent re- 
jected the remaining 11 carloads. 

6. All of the carloads were officially inspected upon arrival at 
Chicago and certified as “Meets Chicago Mercantile Exchange re- 
quirements.” With the exception of one of the 11 carloads rejected 
which graded 55 percent 2 inches in diameter or larger, the car- 
loads were in accordance with contract specifications. Under the 
rules of the Chicago Mercantile Exchange, the carload of under- 
size onions was subject to a price discount of 15 percent. 

7. The purchase price of the 11 carloads is $7,486.50, after 
deducting the discount of $103.50 for the one carload of undersize 
onions. The market value of the 11 carloads of onions at Chicago 
on the days on which they were tendered was $5,005.80. There is 
due and owing to complainant from respondent the difference be- 
tween these amounts, or $2,480.70, 

8. Informal complaint was filed within 9 months after the 


cause of action accrued. 





BERGART CO. v. AL KAISER & BROS. 
Cite as 12 A.D. 1174 


CONCLUSIONS 


During the course of the hearing in this proceeding the attorneys 
for complainant and respondent stipulated that the counterclaim 
may be dismissed because the deposit of $1,100 had been applied 
as part of the purchase price of the seven carloads of onions which 
respondent accepted. Accordingly, the counterclaim should be dis- 
missed. 

The principal controversy in this proceeding concerns the agree- 
ment of the parties with respect to the time for delivery of the 
18 carloads of onions. Complainant contends that the onions were 
for November delivery on the Chicago Mercantile Exchange and 
that since all of the carloads were tendered to respondent during 
that month, respondent’s rejection of the 11 carloads was without 
reasonable cause. It is respondent’s position that the 18 carloads 
were not for delivery on the Exchange; that they were to be de- 
livered on November 1, 1950; and that the 11 carloads rejected 
were tendered after that date. 

The parties stipulated that the 7 carloads accepted and the 11 
carloads rejected were shipped from Hollandale, Minnesota, ar- 
rived at Chicago, Illinois, and were invoiced on the following dates: 

Number of Date Date 

Carloads Shipped Arrived Invoiced 

(Accepted) 

8 10-31 11-2 11-1 
4 11-1 11-3 or 4 11-2 
(Rejected) 

11-3 11-5 11-6 
11-3 11-5 11-9 
11-4 11-6 11-6 
11-6 11-8 11-9 
11-10 11-18 11-13 

The evidence establishes that the transaction involved herein 
was initiated on or about April 138, 1950, by Nicholas Murlas who 
participated therein as complainant’s joint partner. Murlas testi- 
fied that he was in respondent’s office and there was a discussion 
about the Exchange and the onion market; that he told Fred Kaiser 
he was purchasing onions from a broker in Hollandale, Minnesota, 
for a hedging operation on the Exchange; and that Kaiser asked 
to get in on the deal. Murlas testified further that after discussing 
the matter with H. C. Bergart by telephone he told Kaiser he 
would sell the onions on the same terms they were purchasing 
them from Hollandale Marketing Association plus five cents per 
bag profit, making a total price of $1.15 per bag, f.o.b. and that 
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he explained to Kaiser the onions should be delivered from Novem- 
ber 1 until the last trading day of November. According to Murlas, 
the sale of the 18 carloads of onions to respondent was confirmed 
the next day. 

Fred Kaiser testified that Murlas said he was buying U.S. No. 
1 onions in Minnesota and that he (Kaiser) said he would be in- 
terested in a block of onions and he “would tell Al Kaiser exactly 
what the deal was and that he would finish it off with him.” This 
witness testified that he did not recall the statement testified to 
by Murlas with respect to the time for delivery. According to Al 
Kaiser, he went to Murlas’ office and told him to have Bergart 
secure a block of 20 or 25 carloads of onions, and that Bergart 
telephoned him the next day and said a block of 18 carloads had 
been purchased for respondent. Al Kaiser testified that nothing 
was said in his conversations with Murlas or Bergart about the 
onions being disposed of through the Exchange or for “Board” 
delivery. 

Harry Bergart, president of complainant, testified that, upon 
being advised by Murlas that respondent would take the 18 car- 
loads he contracted to purchase 18 carloads from Hollandale Mar- 
keting Association to fill the contract with respondent. This wit- 
ness testified further that on April 20, 1950, he sent an invoice 
to respondent for the deposit of $1,800, and attached a copy of 
the contract received from Hollandale Marketing Association. The 
contract referred to is a letter dated April 19, 1950, which reads 
as follows: 

“This confirms our telephone conversation of April 13, 1950, 
in which we have purchased for you for November 1, 1950, 
delivery, 18 cars of U.S. #1 Yellow Globe Onions at $1.10 per 
bag, f.o.b. Hollandale, Minnesota, terms, net cash on delivery, 
$100.00 per car deposit. 

“These are to be packed in 50# open mesh bags, all 600 bags 
per car, of the same brand in each car, 65% 2 inch and larger, 
or if smaller, price to be discounted as set by the Mercantile 
Exchange.” 

Respondent urges in its brief that this letter constitutes the writ- 
ten contract between complainant and respondent and therefore 
complainant’s endeavor to change, alter, or amend the time for 
delivery specified in this contract by oral testimony is objection- 
able. It is apparent from the letter that it concerns an oral contract 
between complainant and Hollandale Marketing Association ; hence 
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it could not be the written contract between the parties in the 
present proceeding. 

In the conversations leading up to the oral contract some dis- 
cussion must have been had with respect to the time for delivery 
or shipment of the onions, Neither Fred nor Al] Kaiser offered any 
testimony as to what was said in this connection. Their testimony 
related solely to when they anticipated shipment under the so- 
called written contract — 24 or 48 hours after November 1, 1950. 
Under these circumstances, we would seem to have no alternative 
but to accept as true the testimony of Murlas that Fred Kaiser 
was informed the onions would be delivered during November. 

It is also apparent from all of the evidence that the transaction 
was entered into with the contemplation that the onions were for 
delivery on the Chicago Mercantile Exchange to cover speculative 
transactions. Fred Kaiser admitted that it was possible he dis- 
cussed hedging operations with Murlas. The onions were to be of 
the size specified for board delivery and discounts for undersize 
onions were to be made on the basis of the rules established by 
the Chicago Mercantile Exchange. Rule 911 of the Chicago Mer- 
cantile Exchange provides as follows: 

“When any commodity is sold on the futures call for a speci- 
fied month, delivery of such commodity may be made at the 
option of the seller upon any trading day of such month dur- 
ing the regular delivery hours as specified in Rule 913.” 

It is concluded that the parties intended at the time this con- 
tract was entered into that the onions were for November delivery 
on the Chicago Mercantile Exchange, and that deliveries were to 
be made at Chicago at any time during the month of November 
1950. Accordingly, complainant’s delivery of the 11 carloads was 
in compliance with the contract. 

Respondent’s next contention is that delivery was to be made 
f.o.b. Hollandale, whereas the evidence shows that the 11 rejected 
carloads were on team track at Chicago when tendered to respond- 
ent. We see no merit to this contention in view of the fact that 
it was contemplated the carloads were to be tendered at Chicago. 
Furthermore, it appears that seven of the 11 carloads tendered 
were replacements for 7 carloads which respondent had rejected 
because they were not U.S. No. 1 grade on arrival at Chicago, No 
evidence was submitted by the parties with respect to the time of 
shipment or arival of the 7 carloads previously rejected. 

The next question concerns the damages, if any, which com- 
plainant is entitled to recover. In its brief, complainant states that 
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it is entitled to recover the same amount, plus a profit of $330, 
that is awarded against complainant in Hollandale Marketing As- 
sociation v. H. C. Bergart Company, PACA Docket No. 5656. That 
proceeding involved a contract of sale to which respondent Al 
Kaiser & Bros., Inc., was not a party. Consequently, the damages 
there could furnish no basis whatever for an award of reparation 
in the present proceeding. 

The measure of damages applicable here is the difference be- 
tween the contract price and the market value of the onions on the 
days they were rejected. The 11 carloads of onions contained a 
total of 6,600 50-pound bags for which respondent had contracted 
to pay $1.15 per bag. The total purchase price is $7,486.50 after 
deducting the discount of $103.50 for the one carload of onions 
which was undersize. The market value of the onions is determined 
from the market quotations contained in the U.S.D.A. Market 
News Reports, of which official notice is taken. The average prices 
quoted therein for “Chicago Futures — Onions: 50# Yel. Globes 
U.S. 1 65% or more 2” lgr. not exc. 15% 3” lgr.” on the days the 
11 carloads were tendered to and rejected by respondent are as 


follows: 


Number of Average Price 
Date Carloads Per Bag Total Value 
11/6/50 5(3000 bags) $.78 $2,269.80* 
11/9/50 4(2400 bags) -73 1,742.00 
11/13/50 2(1200 bags) 82 984.00 


Total $5,005.80 

* $2,340 less discount of 15 percent or $70.20 for one carload of undersize 
onions. 

The loss sustained by complainant is $2,480.70, the difference 
between the contract value of $7,486.50 and the market value of 
$5,005.80. Complainant offered no evidence to show the amount of 
the freight charges on the 11 carloads of onions or that complain- 
ant paid such charges. 

It is concluded that respondent’s rejection of the 11 carloads of 
onions was without reasonable cause and in violation of section 
2 of the act. Reparation should be awarded complainant in the 
amount of $2,480.70, with interest, and the facts should be pub- 


lished. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,480.70, with interest there- 
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on at the rate of 5 percent per annum from December 1, 1950, until 
paid. 
The counterclaim is dismissed. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 3666) 


BLOXOM Bros. & COMPANY v. JOSEPH C. PAUL. PACA Docket No. 
6077. Decided October 12, 1953. 


Failure to Pay Purchase Price of Sweet Potatoes—Default 
Headnotes in 12 A.D. 1166, applicable here. 


Bloxom Bros. & Co., of Newport News, Virginia, complainant, pro se. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on January 19, 1953, Formal com- 
plaint was filed on July 138, 1953. Complainant seeks an award 
of reparation in the amount of the alleged net proceeds for 85 
bushels of sweet potatoes sold by respondent for complainant’s 
account on October 1952. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on August 29, 1953. A copy of the report of investigation and 
a copy of the formal complaint were served upon respondent on 
the same date. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the complaint. 
Notwithstanding such notice, respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 


proceedings. 
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FINDINGS OF FACT 
1. Complainant is a partnership composed of C. L. Obrey and 

William L. Hudson, doing business as Bloxom Bros. & Company, 

whose address is 216 23rd Street, Newport News, Virginia. 


2. Respondent is an individual, Joseph C. Paul, whose address 
is 194 Miller Street, Newark, New Jersey. At the time of the trans- 
action involved herein, respondent was licensed under the Act. 


3. In the course of interstate commerce, and by oral contract, 
complainant on October 18, 1952, sold to respondent 210 bushels 
of sweet potatoes, at $3.00 per bushel, delivered Newark, New 
Jersey. 


4. In compliance with said contract of sale, 210 bushels of 
sweet potatoes were shipped by truck from loading point in the 
State of Virginia, in interstate commerce, to respondent at New- 
ark, New Jersey. Upon arrival at destination, respondent refused 
to accept the 210 bushels of sweet potatoes at the contract price 
and complainant authorized respondent to sell them for the ac- 
count of complainant, whereupon 125 bushels were delivered to 
Sanders & Freidman, Newark, New Jersey, who rendered an ac- 
counting and paid the net proceeds thereon to complainant. Eighty- 
five bushels of the sweet potatoes were sold by respondent, as fol- 
lows: 














8 bushels at $3.50 $28.00 
2 bushels at 3.25 6.50 
16 bushels at 3.00 48.00 


59 bushels at 2.25 132.75 













Total Sales 
Less 10 Percent 
Commission 


$215.25 


21.52 


















Net Proceeds $193.73 

5. The net proceeds derived from sale of the 85 bushels of 
sweet potatoes sold by respondent for the account of complainant 
is $193.73, no part of which has been paid by respondent to com- 
plainant. 


6. Formal complaint was filed on July 18, 1953, which was 
within 9 months after the cause of action accrued. 





CONCLUSIONS 
Failure of respondent to file an answer to the forma] complaint 
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constitutes an admission of the facts alleged in the complaint, as 
provided in the rules of practice (7 CFR 47.8(c)). 
Respondent’s failure to pay promptly to complainant the net 
proceeds derived from the sale of 85 bushels of sweet potatoes 
sold by it for complainant’s account is in violation of section 2 
of the Act. Complainant should be awarded reparation in the 
amount of $193.73, with interest, and the facts should be published. 










ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $193.73, with interest thereon 
at the rate of 5 percent per annum from November 1, 1952, until 
paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 











(No. 3667) 





L. GILLARDE SONS COMPANY v, C-B BROKERAGE COMPANY. PACA 
Docket No. 5578. Decided October 12, 1953. 











Failure to Pay Purchase Price of Emperor Grapes—Effect 
of Shipments Made on “Price Arrival Basis” —Evidence— 
Failure to Exercise Proper Degree of Care in Disposing of 
Commodity — Failure to Show Amount of Proceeds Re- 
ceived from Sales of Produce—Dismissal of Counterclaim 






Where complainant claimed reparation for the unpaid purchase price of a 
carload of Emperor grapes sold and delivered to respondent, and the 
latter alleged that the grapes delivered by complainant failed to meet 
contract requirements, and counterclaimed for the amount of the dam- 
ages sustained by respondent in connection with complainant’s shipment 
to it of three carloads of lettuce and one carload of carrots, and that 
deficits on all these shipments were incurred by reason of the poor con- 
dition of the produce, and complainant in its reply to.the counterclaim 
alleged that the deficits incurred were caused by respondent’s unreason- 
able delay and negligence in disposing of the produce, Held: 

(1) the evidence shows that the grapes shipped by complainant met 
contract requirements, and respondent’s failure to pay the purchase price 
thereof is a violation of the act, for which reparation should be awarded 
to complainant; 

(2) since the three shipments of lettuce were made on a “price 
arrival basis”, the intent of the parties was that the lettuce should be 
disposed of by respondent on a commission basis for complainant’s ac- 
count, as was the shipment of carrots; 
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(3) since the facts of record show that respondent failed to exercise 
the degree of care incumbent upon it in disposing of the lettuce in the 
three cars, complainant is not liable for the deficits incurred on these 
shipments; therefore, the counterclaim should be dismissed; and 

(4) respondent’s counterclaim with respect to the carrot shipment 
and icing charges must fail for the reason that respondent has failed to 
show the amount of proceeds received by it from the sales of the carrots. 


Failure to Exercise Proper Degree of Care in Disposition 
of Commodity—Agent Not Guarantor against Mistake or 
Error of Judgment 


Where respondent delayed until July 25, August 21, and August 22, 1950, 
which dates were the seventh, fifth and fourth days, respectively, after 
arrival at destination before obtaining federal inspections or commencing 
sales of the lettuce in the respective cars, and respondent has advanced 
no explanation for these delays, held, respondent as agent of complainant 
has failed to exercise the reasonable care, skill and diligence in disposing 
of these shipments, but such agent does not insure the success of an un- 
dertaking or guarantee against mistakes or errors of judgment. 


Blanksten and Lansing, of Chicago, Illinois, for complainant. C-B Brokerage 
Company, of Minneapolis, Minnesota, respondent, pro se. Mrs. Ilene M. 
Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on February 16, 1951, in which com- 
plainant seeks to recover, as reparation, $2,218.75, which is al- 
leged to be the unpaid purchase price of a carload of Emperor 
grapes sold and delivered to respondent. A copy of the formal com- 
plaint and a copy of the Department’s investigation report were 
served by registered mail upon respondent on July 13, 1951. A 
copy of the report of investigation was served by registered mail 
upon complainant on July 12, 1951. 

Respondent filed an answer to the complaint denying liability, 
and alleging that the grapes delivered by complainant failed to 
meet contract requirements, which breach resulted in damages 
to respondent of $475.67. Respondent’s answer includes a counter- 
claim in which respondent seeks to recover $1,840.80 as reparation. 
Of this sum, $1,792.63 is alleged to be the amount of damages 
sustained by respondent in connection with complainant’s ship- 
ment to it of three carloads of lettuce and one carload of carrots. 
Respondent alleges that the lettuce was shipped by complainant on 
a price arrival basis and the carrots on a commission basis, and 
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that deficits on all these shipments were incurred by reason of the 
poor condition of the produce. The balance of the counterclaim, 
$48.17, relates to icing charges on four additional shipments al- 
legedly payable by complainant to respondent, Complainant filed 
a reply to the counterclaim denying liability on the grounds that 
the deficits incurred by the respondent were caused by respond- 
ent’s unreasonable delay and negligence in disposing of the lettuce 
and carrots. 

Respondent requested an oral hearing, and took the deposi- 
tion of one witness, M. L. Davis of the Levine Fruit & Produce 
Company, Duluth, Minnesota. The record also contains the deposi- 
tion of Leroy Kreeger, a salesman for complainant corporation. 

On January 9, 1953, respondent withdrew its request for an 
oral hearing and requested that the case be decided in accordance 
with the shortened method of procedure provided by section 47.20 
of the rules of practice. Thereafter the shortened method of pro- 
cedure was followed. In accordance with such procedure, complain- 
ant filed an opening statement. Respondent failed to file an answer- 
ing statement. 


FINDINGS OF FACT 

1. Complainant, L. Gillarde Sons Company, is a corporation 
whose post office address is 141 West Jackson Blvd., Chicago 4, 
Illinois. At the time of the transactions involved herein, complain- 
ant was licensed under the Act. 

2. Respondent, C-B Brokerage Company, is a corporation 
whose post office address is 100 North 7th Street, Room 506, Min- 
neapolis, Minnesota. At the time of the transactions involved here- 
in, respondent was licensed under the Act, 

8. On or about October 10, 1950, contemplating the shipment 
of a perishable agricultural commodity in the course of interstate 
commerce, the parties entered into a contract for the sale by com- 
plainant to respondent of 1125 lugs of Emperor grapes, U.S. No. 1 
Fancys In, contained in car RD 4334, at an agreed price of $1.95 
per lug f.o.b. California, plus a precooling charge of $25, or a total 
purchase price of $2,218.75. 

4. On or about October 9, 1950, grapes meeting contract speci- 
fications were shipped from shipping point in the State of Cali- 
fornia in car RD 4334; and on or about October 10, 1950, were 
diverted by complainant to respondent at Minneapolis, Minnesota. 
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Upon arrival at destination the grapes were accepted by respond- 
ent without complaint. 


5. Although requested to do so, respondent has failed and re- 
fused to pay complainant the purchase price of the grapes in con- 
troversy, or any part thereof. 


6. The formal complaint was filed by L. Gillarde Sons Com- 
pany against C-B Brokerage Company on February 16, 1951, which 
was within 9 months after the cause of action accrued. 


7. Onor about July 14, 1950, contemplating the shipment of a 
perishable agricultural commodity in the course of interstate com- 
merce, and pursuant to a contract entered into by the parties on 
@ price arrival basis, complainant shipped to respondent at Min- 
neapolis, Minnesota, 312 crates of lettuce, 4’s, Gold Star Brand, 
in car PFE 42855. 


8. Car PFE 42855 was shipped from Salinas, California, on 
July 11, 1950, and arrived at Minneapolis, Minnesota, on July 18, 
1950. The consignee was notified at 8:35 a.m., July 18, and diver- 
sion order was received by the carrier at 10:30 a.m., July 24, di- 
verting the car to St. Paul, Minnesota. Respondent obtained a fed- 
eral inspection of the shipment in St. Paul at 12:30 p.m., on July 
25, 1950, at which time the condition of the lettuce was certified 
as “from 15 to 55%, average approximately 45% Bacterial Soft 
Rot in all stages, mostly advanced, .. .”” On July 26, the car was 
diverted by respondent back to Minneapolis, where it arrived on 
July 27. Respondent unloaded 35 crates of the lettuce at Minne- 
apolis, and on July 29 respondent diverted the balance of the ship- 
ment to the Levine Fruit & Produce Company, Duluth, Minnesota. 
The balance of the shipment was inspected at Duluth by the State 
of Minnesota Department of Agriculture on July 31, and August 
2, 1950. On the latter date, the shipment was dumped by Levine 
as having no commercial value. 

9. On or about August 12, 1950, contemplating the shipment 
of a perishable agricultural commodity in the course of interstate 
commerce, and pursuant to a contract entered into between the 
parties on a price arrival basis, complainant shipped to respondent 
at Minneapolis, Minnesota, 312 crates of lettuce, 4’s, Jerry Brand, 
in car ART 19011. 

10. The lettuce contained in car ART 19011 was shipped from 
Watsonville Junction, California, on August 8, 1950. The shipment 
arrived at Minneapolis, Minnesota, on August 16, 1950, and re- 
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spondent was notified of arrival at 6 a.m., on that day. Respondent 
obtained a federal inspection of the lettuce at Minneapolis at 2:30 
p.m. on August 21, 1950, at which time the condition thereof was 
certified as follows: “Decay from 25 to 95%, average approxi- 
mately 60%, Bacterial and Watery Soft Rot .. .” Respondent 
removed eighty crates of lettuce from the car while it was at Min- 
neapolis. On August 28 at 3 p.m. the balance of the shipment was 
ordered diverted to St. Paul, Minnesota, where it arrived on Aug- 
ust 29, 1950. The consignee was notified of arrival in St. Paul at 
8 a.m., August 29, and unloading was commenced at 7 a.m., August 
30, 1950. One hundred eighty-two crates of the lettuce were aban- 
doned to the carrier on September 1, 1950. 


11. On or about August 15, 1950, contemplating the shipment 
of a perishable agricultural commodity in the course of interstate 
commerce, and pursuant to a contract entered into by the parties 
on a price arrival basis, complainant shipped to respondent at 
Minneapolis, Minnesota, 312 crates of lettuce, 4’s Golden Spears 
Brand, in car PFE 42152. 


12. The lettuce contained in car PFE 42152 was shipped from 
Watsonville Junction, California, on August 10, 1950, and arrived 
at Minneapolis, Minnesota, on August 18, 1950. Respondent was 
notified of arrival at 5 a.m. that day. Respondent obtained a fed- 
eral inspection of the shipment in Minneapolis at 2 p.m., on August 
22, 1950. At that time the condition of the lettuce was certified as 
follows: “Decay from 15 to 35%, average approximately 25% 
including 10% Watery Soft Rot...” Twenty crates of the lettuce 
were unloaded by respondent at Minneapolis and the remainder of 
the shipment was ordered diverted to Duluth, Minnesota, at 2 p.m. 
on August 25. The balance of the shipment arrived in Duluth on 
August 29, and was abandoned to the carriers the next day by the 
consignee, Levine Fruit & Produce Company. 

13. On or about October 2, 1950, contemplating the shipment 
of a perishable agricultural commodity in the course of interstate 
commerce, and pursuant to an agreement entered into by the par- 
ties on a consignment basis, complainant shipped to respondent 
at Minneapolis, Minnesota, 346 crates of carrots, six dozen size, 
medium large pack, Leader Brand, good quality roots and tops, 
in car PFE 61632. 

14. The carrots in car PFE 61632 were shipped from Salinas, 
California, on September 23, 1950, and arrived in Minneapolis, 
Minnesota, at 9:05 a.m., on October 4, 1950. Respondent diverted 
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the car to St. Paul, Minnesota, at 2:05 p.m., on October 5; and 
unloading commenced at 8 a.m., October 6. The remaining carrots 
were then diverted back to Minneapolis, arriving at 5:45 a.m., on 
October 9, 1950. Respondent secured a federal inspection of 166 
crates remaining in the car in Minneapolis at 1:10 a.m., on Octo- 
ber 16, 1950. The condition of the shipment was certified as fol- 
lows: “Roots; decay from 1 to 25%, average approximately 15% 
Watery Soft Rot, ... Tops; decay in most samples from 10 to 35%, 
some none, average approximately 15% of bunches show Bacterial 
Soft Rot .. .” Two hundred ten crates of carrots were unloaded 
while the shipment was in Minneapolis, and the balance of the 
carrots were diverted back to St. Paul at 3:30 p.m., on October 
16, 1950. The remaining carrots were thereafter dumped or aban- 
doned to the carriers, 


15. On November 20, 1950, an informal complaint was filed 
by C-B Brokerage Company against L. Gillarde Sons Company 
covering the shipments involved in the counterclaim. The respond- 
ent’s claim for reparation was, therefore, filed within 9 months 
from the date of the transactions involved. 


CONCLUSIONS 


With respect to the shipment of grapes in car RD 4334 which is 
the subject of the complaint, respondent, in its formal answer, 
denies liability on the ground that the grapes failed to meet con- 
tract requirements. Respondent further alleges that, by reason of 
complainant’s breach, it sustained damages in the amount of $475.- 
67. No evidence has been submitted by respondent in support of 
these allegations. Respondent’s defense is further discredited by 
Exhibit I-A attached to the report of investigation. This exhibit 
is a copy of letter addressed by respondent to complainant on 
November 1, 1950. With its letter respondent tendered to complain- 
ant its check in the sum of $377.95 with the statement: “We are 
paying you $2,218.75 in full on your invoice on RD 4334, car 
grapes, and deducting the amounts due us [listing eight other 
shipments] arriving at the sum of $377.95.” It thus appears that 
during the period immediately following the grape transaction 
respondent made no complaint with respect to the shipment and, 
in fact, notified complainant that it was paying the full invoice 
price for the grapes. It was not until the filing of its formal answer 
some nine months thereafter that respondent first complained that 
the grapes were not up to contract. We conclude that the grapes 
shipped by complainant met contract requirements, and that re- 
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spondent’s failure to pay the purchase price thereof is a violation 
of section 2 of the Act for which reparation should be awarded to 
complainant against respondent. 

In its counterclaim respondent seeks to recover losses totalling 
$1,792.63 allegedly sustained by it in connection with the follow- 
ing shipments made by complainant to respondent: 

Car of lettuce, PFE 42855, shipped on a price arrival basis; 

Car of lettuce, ART 19011, shipped on a price arrival basis; 

Car of lettuce, PFE 42152, shipped on a price arrival basis; 

and 

Car of carrots, PFE 61632, shipped on a consignment basis. 
The counterclaim also includes a claim of $48.17 for icing charges 
on four additional cars listed by respondent. In its reply to the 
counterclaim, complainant denies liability, and alleges that the 
deficits incurred were due to respondent’s unreasonable delay and 
negligence in handling the shipments in question. 

The three shipments of lettuce were made on a “price arrival 
basis.” By this the parties intended that the price was “to be made 
after arrival at Minneapolis.” (Rep. of Inv., Ex. I.) Obviously, a 
price was never agreed upon. It appears from the conversation, 
quoted hereinafter, which took place between Kreeger and Cooper- 
man after arrival and disclosure of the condition of two of the 
shipments of lettuce in Minneapolis, that neither narty considered 
that respondent then stood in the position of a purchaser. Further, 
complainant at no time has sought to hold respondent liable or pur- 
chaser for the reasonable value of the shipments, For these rea- 
sons, we conclude that the three shipments of lettuce were disposed 
of by respondent on a consignment basis for complainant’s ac- 
count, as was the shipment of carrots. 

With the exception of the deposition of M. L. Davis, respondent 
has submitted no evidence in support of its allegations with re- 
spect to the three shipments of lettuce and one of carrots covered 
by its counterclaim. M. L. Davis was an employee of the Levine 
Fruit & Produce Company, Duluth, Minnesota. This company re- 
ceived from respondent two carloads of the lettuce in controversy, 
PFE 42855 and PFE 42152, to be sold by it on a consignment basis 
for respondent. Davis’ testimony is to the effect that car PFE 
42855 arrived at Duluth, Minnesota, on July 30, 1950, and was 
inspected by the Minnesota State Department of Agriculture. Upon 
the basis of this inspection, Levine suggests to C-B Brokerage that 
the car be abandoned to the carrier. C-B Brokerage, however, re- 
quested that Levine unload the lettuce and make an earnest effort 
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to realize something therefrom. The lettuce was subsequently 
dumped, however, by Levine because it had no commercial value. 
Davis further testified that car PFE 42152 arrived at Duluth, Min- 
nesota, on August 28, 1950. It was inspected by the U.S. Depart- 
ment of Agriculture, found to have no commercial value, and was 
abandoned to the carrier. 

Complainant does not deny that the lettuce and carrots which 
are the subject of the counterclaim were in poor condition upon 
arrival in Minneapolis. In fact, complainant’s primary defense is 
that, because of the poor condition of these shipments, of which 
respondent was aware, the lettuce and carrots should have been 
abandoned to the carrier, and that failure to do so is evidence 
of respondent’s negligence and failure to exercise good business 
judgment. We, therefore, proceed to a consideration of complain- 
ant’s allegation of negligence on the part of respondent in dis- 
posing of the lettuce and the carrots. 

In support of its position, complainant submitted the deposition 
of Leroy Kreeger, a salesman for complainant company. Kreeger’s 
testimony is to the effect that on or about August 18, 1950, he 
had a telephone conversation with Meyer Cooperman of respond- 
ent company, at which time complainant was informed that the 
lettuce in cars PFE 42152 and ART 19011 was in poor condition. 
Kreeger thereupon instructed Cooperman to dispose of the ship- 
ments to the best advantage in Minneapolis. Kreeger further tes- 
tified that: 

“I told him [Cooperman] to handle the merchandise the same 
as if it belonged to him and to do the best possible with the 
cars, but to avoid any deficits. I also reminded him that, if 
he could not find a quick and advantageous market for the 
lettuce locally, the best thing to do would be to abandon to 
the railroad and thereby avoid assessment of the freight 


charges.” 
Respondent did not submit cross-interrogatories to be pro- 
pounded to Kreeger, and his deposition testimony stands unchal- 


lenged. 

Further in support of its allegations, complainant points out, 
and it is not denied, that respondent did not have the lettuce in 
car PFE 42855 inspected until July 25, 1950, which was seven 
days after arrival of the shipment in Minneapolis. The record 
shows that first sales were made from the car on or about July 27, 
and on the 29th the balance of the shipment was diverted to Duluth, 
Minnesota. With respect to car ART 19011, it is not disputed that 
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respondent did not have the lettuce in this car inspected until 
August 21, 1950, which was the fifth day after arrival of this ship- 
ment in Minneapolis. The record shows that eighty crates of the 
lettuce were sold by respondent while the shipment was in Minne- 
apolis, and the balance of the shipment was diverted to St. Paul 
on August 28. With respect to the lettuce in car PFE 42152, it is 
not disputed that respondent did not have this shipment inspected 
until August 22, 1950, which was the fourth day after the arrival 
of the lettuce in Minneapolis. The record shows that twenty crates 
of the lettuce were sold in Minneapolis, and the balance of the 
shipment was diverted to Duluth on August 25. With respect to 
the carrots contained in car PFE 61632, the record shows that the 
shipment arrived in Minneapolis on October 4, 1950. The follow- 
ing day the carrots were diverted to St. Paul, and unloading was 
there commenced on October 6. The car was then diverted back 
to Minneapolis, arriving on October 9. The shipment was there 
federally inspected on October 16. 

We think that respondent was bound to the exercise of reason- 
able care, skill and diligence in disposing of the four shipments 
referred to above. We have consistently applied this standard in 
adjudging the performance of factors and commission merchants; 
e.g., Anonymous, 11 A.D. 388, 390. Such agent, however, does not 
insure the success of an undertaking or guarantee against mis- 
takes or errors of judgment. Cleveland Vegetable Market Company 
v. Simon Siegel Company, 9 A.D. 718, 717. The situation here with 
respect to the three cars of lettuce appears to be a little different 
from that which prevailed with respect to the one car of carrots. 
In connection with the lettuce, we have for consideration the fact 
that respondent was specifically admonished by complainant on 
August 18, 1950, to abandon two of the shipments of lettuce in 
Minneapolis unless it could find a quick and advantageous local 
market for them. Also, respondent’s Duluth purchaser specifically 
recommended to respondent that the remaining car of lettuce be 
abandoned to the carrier. The facts, however, which in our view 
are the most convincing evidence of negligence on the part of re- 
spondent are these: Respondent delayed until July 25, August 21, 
and August 22, 1950, which dates were the seventh, fifth, and 
fourth days, respectively, after arrival at destination before ob- 
taining federal inspections or commencing sales of the lettuce in 
cars PFE 42855, ART 19011, and PFE 42152. Respondent has 
advanced no explanation for these delays. Upon the facts of rec- 
ord, we conclude that respondent failed to exercise the degree of 
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care incumbent upon it in disposing of the lettuce in these cars. 
Accordingly, complainant is not liable for the deficits incurred on 
these shipments. 

In addition, it might be pointed out that respondent has failed 
to submit any evidence in support of its allegations with respect 
to the sales proceeds received from those portions of each of the 
three shipments of lettuce which were not dumped or abandoned. 

With respect to the carrots in car PFE 61632, the record shows 
that on October 5, 1950, the day after arrival of the car in Minne- 
apolis, the shipment was diverted by respondent to St. Paul. Un- 
loading was commenced in St. Paul on October 6. It is true that a 
federal inspection was not made until October 16 in Minneapolis. 
Also the record does not reveal the extent of respondent’s efforts 
to dispose of the shipment in St. Paul on October 6. However, the 
evidence shows that respondent apparently made some effort to 
effect early sales of the carrots, and we hold there is insufficient 
evidence to show negligence on its part. Respondent’s counterclaim 
with respect to the carrot shipment must fail, however, for the 
reason that respondent has failed to submit satisfactory evidence 
showing the amount of proceeds received by it from sales made 
of the carrots. 

Respondent has also failed to submit any evidence in support 
of its allegations with respect to the claimed icing charges on the 
four additional shipments listed by it. Accordingly, these are dis- 
allowed. 

In conclusion, complainant should be awarded reparation in the 
amount of $2,218.75, plus interest, on its complaint. 

The counterclaim should be dismissed. 

The facts should be published. 


ORDER 
Within 30 days from the date hereof respondent shall pay to 
the complainant as reparation the sum of $2,218.75, plus interest 
thereon at the rate of 5 percent per annum from November 1, 1950, 
until paid. 
The counterclaim is dismissed. 
The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 
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GROWERS SALES SERVICE INC. v. WALTER S. Lucas. PACA Docket 
No. 6076. Decided October 12, 1953. 







Failure to Pay Purchase Price of Apples—Default 






Headnotes in 12 A.D. 1166, applicable here. 





Growers Sales Service Inc., of Carbondale, Illinois, complainant, pro se. Mise 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 






PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on May 1, 1951. Formal complaint 
was filed on October 22, 1952. Complainant seeks an award of 
reparation in the amount of the alleged purchase price of 512 
bushels of apples sold and delivered to respondent in December 
1950. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant by registered mail on July 11, 1953. A copy of the report of 
investigation and a copy of the formal complaint were served 
personally upon respondent on September 1, 1953. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with sec- 
tion 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint, Respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
proceedings. 






















FINDINGS OF FACT 


1. Complainant, Growers Sales Service, Inc., is a corporation 
whose address is P. O. Box 308, Carbondale, Illinois. 

2. Respondent is an individual, Walter L. Lucas, whose post 
office address is 9F Druid Gardens, Tuscaloosa, Alabama. At the 
time of the transaction involved herein, respondent was licensed 
under the Act. 











1194 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 12 A.D. 1193 


3. In the course of interstate commerce and by oral contract, 
complainant on December 20, 1950, sold to respondent 512 bushels 
of Combination grade apples, at $2.50 per bushel, or for a total 
price of $1,280, f.o.b. shipping point. 

4. Apples meeting the specification of the foregoing contract 
were shipped by truck from Harrisburg, Illinois, and Vincennes, 
Indiana, in interstate commerce, to respondent at Aberdeen, South 
Dakota. Upon arrival at destination, respondent accepted the 
apples in compliance with said contract of sale and made no com- 
plaint with respect thereto. 


5. The purchase price of the 512 bushels of apples is $1,280, 
no part of which has been paid by respondent to complainant. 

6. Informal complaint was filed on May 1, 1951, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 
The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 


practice (7 CFR 47.8(c)). 

Attached to the report of investigation as an exhibit is a tele- 
gram from respondent, addressed to the Regulatory Division, ad- 
mitting the indebtedness. 

Respondent’s failure to pay promptly to complainant the agreed 
purchase price for the 512 bushels of apples is in violation of sec- 
tion 2 of the Act. Complainant should be awarded reparation in 
the amount of $1,280, with interest, and the facts should be pub- 
lished. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,280, with interest thereon 
at the rate of 5 percent per annum from January 1, 1951, until 
paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 3669) 


HOLLANDALE MARKETING ASSOCIATION v. H. C. BERGART COMPANY. 
PACA Docket No. 5656. Decided October 12, 1953. 


Vacation of Stay Order—Reparation Order Reinstated 
The stay order of September 29, 1953, is hereby vacated, and the reparation 
awarded in the order of September 1, 1953 shall be paid within 30 days 
from the date of this order. 
Meighen, Knudson, Sturtz & Peterson, of Albert Lea, Minnesota, for com- 
plainant. Foley & Foley, of Chicago, Illinois, for respondent. Mr. Gilbert 
A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER VACATING STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on September 1, 1953, awarding reparation to 
complainant. On September 29, 1953, an order was issued staying 
the order of September 1, 1953, until an order is issued in H. C. 
Bergart Company v. Al Kaiser & Bros., Inc., PACA Docket No. 


5686. The order in that proceeding has been issued today. 

The stay order of September 29, 1953, is vacated. The repara- 
tion awarded in the order of September 1, 1953, shall be paid 
within 30 days from the date of this order. 

This order shall be published and copies shall be served upon 
the parties. 


(No. 3670) 


PRUDEN PACKING COMPANY v. HAGER’S WHOLESALE FRUIT & PRO- 
pucE. PACA Docket No. 5679. Decided October 12, 1953. 


Petition for Reconsideration Granted and Prior Order Amended 


Upon reconsideration, the order of March 6, 1953, is hereby amended to pro- 
vide that the respondent pay to complainant, as reparation, $533, with 
interest at the rate of 5 percent per annum or $219.64 from July 1, 1951, 
until paid. 

Pruden Packing Company, of Suffolk, Virginia, complainant, pro se. Mr. A. 
N. Brockway, of Pittsburgh, Pennsylvania, for respondent. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER GRANTING RECONSIDERATION AND AMENDING PRIOR ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on March 6, 1958, awarding reparation to com- 
plainant for the purchase price of a truckload of potatoes sold 
and delivered to respondent in June 1951. A copy of the order was 
served upon respondent by registered mail on March 9, 1953. On 
March 17, 1953, and within the time prescribed by the rules of 
practice, respondent filed a petition for reargument and reconsid- 
eration of the order of March 6, 1953. 

On April 10, 1953, a letter was addressed to A. N. Brockway, 
respondent’s representative, referring to respondent’s assertion 
as “just reason” for reargument and reconsideration the fact that 
the Department had notified respondent that the amount claimed 
was under $500 and that the issues would, therefore, be determined 
under the shortened procedure provided by the rules of practice, 
but that the amount of reparation awarded exceeded $500. Re- 
spondent did not indicate in its petition that it was requesting an 
oral hearing based upon a reparation award of more than $500. 
Respondent was granted 20 days in which to file such additional 
argument as it contemplated in the event respondent’s intention 
was to make such reargument on the basis of the record as it then 
existed. Thereafter, on April 30, 1953, respondent’s representative 
filed a brief and argument, with attached exhibit, in support of 
the petition for reconsideration. A copy of respondent’s petition, 
together with brief and attached exhibit, was served upon com- 
plainant on June 22, 1953. Complainant was granted 20 days from 
the receipt thereof in which to file an answer. No answer has been 
filed by complainant. Reconsideration of the prior order is granted. 

In its petition for reconsideration, respondent stresses again 
complainant’s claim that the damage to the potatoes was due to 
the fact that the truck was uninsulated and not properly ventilated, 
whereas respondent submitted in evidence photographs disprov- 
ing this contention. Respondent also argues that the potatoes 
moved under normal transportation service and conditions, stating 
in its brief in support of the petition that “the holdover of the 
truck at Winchester did not do the damage to the shipment and 
the handling of the load at all times by the carriers was proper 
in all respects.” Admitting that the truck was insulated, and prop- 
erly ventilated during its movement, we cannot agree that the 
stopping of the loaded truck at Winchester, Virginia, on June 30, 
where it remained until the morning of July 2, was normal trans- 
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portation service. Certainly, there is no evidence to prove respond- 
ent’s claim that “the holdover of the truck at Winchester did not 
do the damage” and, as stated in our previous order, there is a 
strong probability that a considerable amount of heat was built 
up inside the stationary truck during the stopover at Winchester. 

It is respondent’s contention that complainant should not have 
been awarded reparation for the full amount of the purchase price 
of $533, with interest from July 1, 1951. Respondent says that 
since its check payable to the complainant in the amount of $313.36 
was “held in escrow” by the Department, the award, if any, should 
have been for no more than $219.64. While it was stated in our 
order of March 6, 1953, that the check was held in escrow, this 
is probably not entirely accurate. The record shows that the check 
was not acceptable to the complainant. Moreover, the check, being 
over two years old, is long since stale and would probably not be 
honored by the bank upon which it was drawn. The Department 
has returned the check to the payee. Inasmuch as the check was 
never accepted by complainant, who indicated that it would not 
be accepted, it appears that complainant is entitled to the full pur- 
chase price of $533. However, it may be conceded that respondent 
has a point in claiming that it should not be required to pay in- 
terest on $313.36, for which amount the check was drawn. There- 
fore, our order of March 6, 1953, is hereby amended to provide 
that the respondents shall pay to complainant, as reparation, $533, 
with interest at the rate of 5 percent per annum on $219.64 from 
July 1, 1951, until paid. 

A review of the record indicates that the findings and conclu- 
sions contained in our previous order were based upon the evidence 
of record and the law applicable thereto. Accordingly, the repara- 
tion awarded to complainant in the order of March 6, 1953, with 
interest on $219.64, shall be paid within thirty days from the date 
of this order. 

This order shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 3671) 


C. BASIL COMPANY v. SAMUEL P. MANDELL COMPANY. PACA Doc- 
ket No. 5628. Decided October 14, 1953. 


Breach of Warranty of Suitable Shipping Condition — 

Normal Transportation Services and Conditions—Excessive 

Deterioration of Commodity — Damages — Failure to Pay 
Purchase Price of Celery 


Where complainant claimed reparation for the purchase price of a carload 
of celery shipped to respondent from loading point in the State of Cali- 
fornia to Philadelphia, Pennsylvania, and respondent admitted the alle- 
gations of the complaint, and by way of a set-off and counterclaim sought 
to recover the unpaid balance on a carload of lettuce purchased by com- 
plainant from respondent, and complainant admitted the transaction, but 
asserted that the lettuce sold by respondent arrived in an abnormally 
deteriorated condition, and was not in suitable shipping condition on the 
date of sale, and claimed damages as loss of profits on the shipment 


of the lettuce, Held: 
(1) respondent is admittedly liable to complainant for the purchase 


price of the celery; 
(2) the federal inspection certificate indicating 10 percent Bacterial 


Soft Rot in the lettuce constitutes such excess deterioration as to properly 


be regarded as abnormal; 
(3) from the evidence of record it must be assumed that the trans- 


portation services and conditions were normal and that respondent 
breached the warranty of suitable shipping condition because of ab- 


normal deterioration of the lettuce; and 
(4) complainant is entitled to an award of reparation in the amount 
of the purchase price of the celery less the amount found due respondent 


as a result of the transactions involved herein. 


Expression of Opinion Distinguished from Warranties 


Such words as “top quality” and “top label” are not descriptive of an exact 
standard and have no special meaning in the trade. 


Interpretation and Construction of PACA by Department 


Departmental interpretation and construction of the act provides that a 
“Brokers Standard Memorandum of Sale” is signed by the broker as 
agent for both parties and is evidence of the terms of the contract, unless 
immediate objection thereto is made by one of the parties. 


Meaning of Term Suitable Shipping Condition 
Where a carload of lettuce was a “rolling car” on the date of sale, suitable 
shipping condition in connection therewith means that the commodity at 
the time of sale is in a condition which, if the shipment is handled under 
normal transportation services and conditions, will assure delivery with- 
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out abnormal deterioration at the destination specified in the contract 
of sale. 


Inspection Certificate as Prima Facie Evidence 


Inspection certificate is admissable as prima facie evidence of the truth of 
the statements therein contained. 


Facts Showing Normal Transportation Services and Conditions 
From the evidence of record, it may be assumed that the transportation 
services and conditions were normal because the car arrived in Chicago 
on the day following the sale with the temperature of the lettuce 34° 
Fahrenheit top and bottom, at the doorway, and ice in the bunkers 
approximately one foot from the top. 


Lack of Suitable Shipping Condition Shown by 
Abnormal Deterioration of Commodity 
A carload of lettuce containing approximately 10 percent Bacterial Soft Rot, 
mostly in advanced, and some in early stages, must be regarded as 
abnormally deteriorated and therefore not in suitable shipping condition 
at the time of its purchase. 


Inspection of Commodity—Effect of Representative Inspection 
Although it is understood that the more detailed the inspection, the more 
accurate the results, so that an examination of the entire 320 crates of 
lettuce would be more indicative of the true quality and condition than 
an examination of 20 or 30 crates, such difficulty is inherent, to a certain 
extent, in any type of representative inspection. 


Effect of Breach of Warranty of Suitable Shipping 
Condition on Merchantability of Commodity 


Where it is found that seller was in breach of the warranty of suitable ship- 
ping condition because of abnormal deterioration of the produce, held, 
it is immaterial to what extent the carload of lettuce was merchantable. 


Lowest Jobbing Prices as Market Value of Commodity 


In the absence of other evidence the lowest jobbing prices at destination 
will be considered as evidence of carlot market value at that point. 


Measure of Damages Based on Breach of Warranty of 
Suitable Shipping Condition 

The complainant’s damage for breach of the seller’s warranty of suitable 
shipping condition would be the difference between the value of the car- 
load of lettuce at the time of delivery to complainant and the value it 
would have had if it had been as warranted. 

Mr. Alexander Golbus of Golbus and Golbus, of Chicago, Illinois, for eom- 
plainant. Mr. Ned Stein, of Philadelphia, Pennsylvania, for respondent. 
Mr. Thomas A. Reap, Jr., Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed August 23, 1951, complainant alleges 
that the entire contract price of $805 is due from respondent on 
a carload of celery, PFE 7628, shipped in interstate commerce 
from loading point in the State of California to Philadelphia, Penn- 
sylvania. A copy of the formal complaint and a copy of the report 
of investigation made by the Regulatory Division, Fruit and Vege- 
table Branch, were served on respondent by registered mail on 
September 13, 1951. A copy of the report of investigation was 
served upon complainant’s attorney by registered mail on Septem- 
ber 14, 1951. 

On October 10, 1951, respondent filed an answer admitting gen- 
erally the allegations therein set forth, and by way of further 
answer filed a set-off and counterclaim for the unpaid balance on 
a carload of lettuce, PFE 96308, purchased by complainant from 
respondent on April 23, 1951. 

The complainant filed a reply to the set-off and counterclaim 
on October 26, 1951, admitting the transaction with the respond- 
ent as alleged, but asserting that the lettuce sold by respondent 
arrived in an abnormally deteriorated condition, and was not in 
suitable shipping condition on the date of sale, and claiming dam- 
ages of $477.25 as loss of profits which should have been made 
on the shipment had the lettuce been as represented by respondent. 

Copies of a supplemental report of investigation were served 
by registered mail upon the attorneys for the complainant and 
respondent on August 1, 1952. 

Respondent then submitted, on December 5, 1952, a reply to 
complainant’s claim for damages, denying generally the allega- 
tions therein set forth. 

Oral hearing was held at Philadelphia, Pennsylvania, on Decem- 
ber 9, 1952. Complainant did not appear nor was he represented 
by counsel, but the deposition of Charles Basil, of complainant 
firm, given in answer to written interrogatories, was offered in 
evidence on behalf of complainant. Respondent was represented 
by counsel. Samuel P. Mandell of respondent firm testified for re- 
spondent. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Charles Basil 
and Edward P. Basil, doing business as C. Basil Company, whose 
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post office address is 216 South Water Market, Chicago 8, Illinois. 


2. Respondent, Samuel P. Mandell Company, is a corporation 
whose address is 134 Walnut Street, Philadelphia, Pennsylvania. 


3. At the time of the transactions complained of herein both 
parties were licensed under the act. 


4. On or about June 14, 1951, complainant sold to respondent 
one carload of celery, PFE 7628, at the agreed price of $1.85 per 
crate, plus top ice of $65, which car contained 400 crates of celery 
for a value of $740, plus top ice of $65, or a total value of $805. 
Delivery of said carload of celery was made by complainant to re- 
spondent and accepted by respondent, but respondent has not made 
payment therefor. 


5. On or about April 23, 1951, in the course of interstate com- 


































on- 
er merce, respondent, by oral contract, subsequently confirmed by tele- 
on gram and Brokers Standard Memorandum of Sale, sold to com- 
ym plainant one carload of lettuce, PFE 96308, being a perishable 
agricultural commodity, at an agreed price of $5.60 per crate, plus 
im top ice of $60; that said sale was made f.0.b. shipping point accept- 
.d- ance; and that said car contained 320 crates of four dozen size 
nt lettuce, Gold Badge Brand, for a total value of $1,792, plus $60 
in top ice, or a total of $1,852. 
m- 6. The aforesaid contract for the carload of celery was nego- 
de tiated through Donald L. Goldsamt, as broker on behalf of com- 
at. plainant. 
ed 7. On April 19, 1951, which was the date of shipment from 
nd Phoenix, Arizona, said car PFE 96308 was federally inspected at 
shipping point, but at applicant’s request (M.B.M. Farms), in- 
to spection was made for solidity and pack only. 
- 8. Said car PFE 96308 arrived in Chicago, Illinois, on April 
24, 1951, at 4 p.m. and complainant was notified of arrival at 9 a.m. 
n- ; 
ad on April 25, 1951. 
nt 9. Said car PFE 96308 was federally inspected at receiving 
in point pursuant to the request of complainant at 11:15 a.m. on 
d April 25, 1951. The certificate issued thereon reads, in part, as 
c- follows: 





Quality: Stock clean, fairly well trimmed, wrapper leaves 
generally good green color. Average approxi- 
mately 66% hard to firm, 14% fairly firm and 
free from defects, Grade defects from 6 to 13%, 
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average 10%, generally soft heads, dirty heads, 

and burst midribs. 

Condition: From 5 to 15%, average 10% decay, Bacterial 
Soft Rot, mostly in advanced, some in early 
stages, mostly affecting 1 to 8 outer head leaves, 
some instances 3 to 5 head leaves. Remainder of 
heads fresh and crisp. 

Grade: Now fails to grade U. S. No. 1, only account 
decay. 

Remarks: Inspection and certificate restricted to product 
between doors and in one accessible stack each 
side of doorway. 


10. On April 25, 1951, at 3:29 p.m., complainant telegraphed 
respondent as follows: 
“ARRIVED MORNING FEDERAL INSPECTION SHOWS 
FROM 5 to 15% AVERAGE 10 PERCENT DECAY BAC- 
TERIAL SOFT ROT MOSTLY ADVANCED SOME EARLY 
STAGES AFFECTING COMPACT PORTION OF HEAD 
THIS CAR NOT SUITABLE SHIPPING CONDITION. 
ACCOUNT TERMS OF PURCHASE UNABLE REJECT 
HOWEVER WE RECINDING CONTRACT AND TENDER- 
ING CAR BACK TO YOU FOR YOUR DISPOSAL OTHER- 
WISE WE SELLING CAR BEST ADVANTAGE TENDER- 
ING YOU NET PROCEEDS ADVISE PACIFIC 96308” 
11. On April 25, 1951, at 4:42 p.m., respondent sent the fol- 
lowing telegram in reply: 
“RETEL WE NOT ACCEPTING YOUR REJECTION. CAR 
SOLD YOU BASIS FOB SHIPPING POINT ACCEPT- 
ANCE. EXPECT PAYMENT OUR INVOICE BY AIRMAIL 
PFE 96308.” 
12. On April 26, 1951, at 3:10 p.m., complainant sent the fol- 
lowing telegram to respondent: 
“ANSWERING AS ADVISED YOU WE UNABLE REJECT 
ACCOUNT TERMS OF PURCHASE HOWEVER WE OF- 
FERED RESCIND CONTRACT AND RETURN CAR TO 
YOU AS YOU UNWILLING ACCEPT RETURN OF CAR 
WE DISPOSING OF CAR AS WE REQUIRED TO DO UN- 
ABLE TO MAKE SALE THEREFORE PLACING CON- 
SIGNMENT LAMANTIA BROS ARRIGO UNLESS WE 
HEAR FROM YOU TO THE CONTRARY WILL TENDER 
NET PROCEEDS PFE 96308” 
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13. At 4:33 p.m. on the same day respondent sent complainant 
the following telegram in reply: 


“RETEL, AGAIN REPEAT WE NOT ACCEPTING YOUR 
REJECTION. DISPOSITION OF THIS CAR IS ENTIRELY 
YOURS. ACCORDING TERMS SALE WILL EXPECT PAY- 
MENT IN FULL OUR INVOICE AMOUNTING 1852.00 
PACIFIC 96308” 


14. Complainant on April 26, 1951, turned over said carload 
of lettuce to LaMantia Bros. Arrigo Co., a commission merchant. 
One hundred and ninety-five crates of lettuce were disposed of on 
April 27, 1951, at an average price of approximately $7 per crate, 
and the balance was sold on April 30, 1951 (being the first market 
day after April 27, 1951), at an average price of approximately 
$6 per crate. Four crates were listed as empty in the car on arrival. 


15. The said commission merchant issued an accounting indi- 
cating gross proceeds received from the sale of said lettuce totaled 
$2,082.75. His deductible expenses were itemized as follows: 


MRNA iar ici iseteicseicetl sacle $ 19.28 
a ae 529.21 
TUN ae tan 62.40 
Transportation Tax ecceccccsscrssscesennsee 1.87 
CONIIIMRONE 5s icecaeclente ei 208.28 


The total charges equaled $821.04, leaving net proceeds in the 
amount of $1,261.71, which amount was tendered to respondent 
by complainant without prejudice to its rights, to apply against 
the purchase price, and to proceed with claim for any balance. 

16. A credit in the aforesaid amount: of $1,261.71 was given 
to complainant leaving a balance of $590.29 allegedly due and 
owing respondent under the terms of the contract for the said car- 
load of lettuce. Respondent, being indebted to complainant in con- 
nection with the aforesaid carload of celery in the amount of $805, 
thereupon tendered a check to complainant in the sum of $214.71, 
in full settlement and release of all claims between the parties 
herein, which check was not accepted. 

17. The United States Department of Agriculture Daily Fruit 
and Vegetable Reports for the Chicago Market, Volume 37, Nos. 
81, 82, and 83, for April 25, 1951, April 26, 1951, and April 27, 
1951, respectively, indicate that the market value of the lettuce 
from the Phoenix, Arizona, District, 4-dozen size, averaged $7.50- 
$8.00 in a jobbing manner, and carload track sales averaged $5.50 
f.o.b., Phoenix, Arizona. 
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18. Formal complaint was filed on August 28, 1951, which was 
within 9 months after the causes of action accrued. 


CONCLUSIONS 


The parties are in agreement regarding the carload of celery, 
PFE 7628, respondent admitting that he has not paid any part of 
the purchase price. This controversy therefore concerns the car- 
load of lettuce, PFE 96308, and more particularly the question of 
whether the quality and condition thereof on the date of transfer 
of title satisfied the warranties expressly or impliedly contained 
in the contract of sale. 

Complainant introduced evidence indicating that the broker, 

Mr. Goldsamt, stated that “this car was top quality and a top 
label, and assured us that this car would be of fine quality ... At 
the time we purchased this car, Gold Badge Brand was top quality 
label and was bringing a premium in New York.” The respondent 
has testified that he did not at any time authorize or direct his 
broker, the said Mr. Goldsamt, to warrant said carload of lettuce 
to be of any particular quality or grade. Though we assume all of 
the above testimony to be sure, we believe it unnecessary to decide 
if a principal, under these circumstances, is bound by representa- 
tions of an agent which are in excess of delegated authority, be- 
cause such words as “top quality” and “‘top label” are not descrip- 
tive of an exact standard and have no special meaning in the trade. 
Haines City Citrus Growers Association v. Robinson and Gentile, 
10 A.D. 968. It is also noted that Departmental interpretation and 
construction of the Perishable Agricultural Commodities Act pro- 
vides that a “Brokers Standard Memorandum of Sale” is signed 
by the broker as agent for both parties and is evidence of the terms 
of the contract, unless immediate objection thereto is made by one 
of the parties. The said “Brokers Standard Memorandum of Sale” 
contained no express warranties and no objection to it was ever 
made by complainant. It is therefore concluded that the contract 
was simply for a merchantable carload of lettuce, 
” The contract for the purchase and sale of the carload of lettuce 
was on the basis of “f.o.b. acceptance,” which is defined in the 
Regulations (7 CFR 46.24(1)) as being “the same-as f.o.b., except 
that the buyer assumes full responsibility for the goods at ship- 
ping point and has no right of rejection on arrival, nor has he any 
recourse against the shipper because of any change in condition 
of the produce in transit, unless the produce when shipped was 
not in suitable shipping condition . . .” 
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The carload of lettuce was a “rolling car” on April 23, 1951, 
the date of sale, and suitable shipping condition in connection 
therewith means (7 CFR 46.24(k)) that the commodity at the 
time of sale is in a condition which, if the shipment is handled 
under normal transportation service and conditions, will assure 
delivery without abnormal deterioration at the destination speci- 
fied in the contract of sale. 

Respondent, in order to prove the suitable shipping condition of 
said carload of lettuce, offered in evidence a federal inspection cer- 
tificate issued under date of April 19, 1951, at the point of ship- 
ment. Since the inspection was made “for solidity and pack only,” 
the certificate is irrelevant because these factors are not in issue. 

Complainant has offered in evidence a federal inspection certi- 
ficate issued on the morning of April 25, 1951, which reported 
“from 5 to 15%, average 10% decay, Bacterial Soft Rot, mostly 
in advanced, some in early stages . . .” Said inspection certificate 
is admissible as prima facie evidence of the truth of the state- 
ments therein contained and since no direct evidence has been 
offered in rebuttal, the statements therein are accepted as true. 

The next question is whether the carload of lettuce was in suit- 
able shipping condition at the time of sale. This depends in the 
present case upon whether the lettuce was abnormally deterior- 
ated on arrival at Chicago. From the evidence of record, we may 
assume that the transportation services and conditions were nor- 
mal because the car arrived in Chicago on the day following sale 
with the temperature of the lettuce 34° Fahrenheit top and bot- 
tom, at the doorway, and ice in the bunkers approximately one 
foot from the top. 

The fact that the carload of lettuce failed to grade U. S. No. 1 
upon arrival at destination because of decay would not constitute 
a breach of the warranty of suitable shipping condition since the 
evidence shows that the sale was made in this instance without 
regard to any particular grade. Nevertheless, it does not appear 
that a carload of lettuce containing approximately 10 percent Bac- 
terial Soft Rot, mostly in advanced, and some in early stages, must 
be regarded as abnormally deteriorated and therefore not in suit- 
able shipping condition at the time of purchase on April 23, 1951. 
The United States Department of Agriculture Circular No. 773, 
dated August 1948, and entitled “Spoilage of Fresh Fruits and 
Vegetables in Rail Shipments Unloaded at New York, 1935-42,” 
supports the belief that this amount of decay is abnormal. The 
study shows that the average amount of Bacterial Soft Rot in all 
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inspected lettuce arriving at New York City varied from 1.1 per- 
cent to 6.7 percent. No analysis of Arizona lettuce by the month 
appears therein, but the data on California lettuce indicates that 
the average amount of decay present in lettuce during the month 
of April was 6.5 percent. It further appears that on an average for 
the period under study, Arizona lettuce had a total average of all 
decays of 8.3 percent. Under the circumstances, therefore, it ap- 
pears that 10 percent Bacterial Soft Rot constitute such excessive 
deterioration as to properly be regarded as abnormal. 

In addition, respondent does not maintain that a carload of let- 
tuce containing approximately 10 percent Bacterial Soft Rot, 
mostly in advanced, some in early stages, is not abnormally de- 
teriorated, but asserts that said carload of lettuce did not contain 
the amount of Bacterial Soft Rot above stated. Respondent’s coun- 
sel contends that since the Chicago inspection was only a restricted 
inspection, restricted to the product between the doors and in one 
accessible stack on each side of the doorway, it alone could not 
determine that the remainder of the car was not in suitable ship- 
ping condition, and cites in support of his proposition the case 
of Lerner & Son v. Friedman Produce Co., 10 A.D. 846. It is be- 
lieved that said case can be readily distinguished because the in- 
spection therein listed four-fifths of the car as grade U.S. No. 1 
and the remaining one-fifth as failing to grade U. S. No. 1, but 
certified that the entire shipment as a whole graded U. S. No. 1. 
The case simply stands for the proposition that results obtained 
from the inspection of a portion of the car are necessarily subor- 
dinate to results obtained from an inspection of the car in its en- 
tirety. In the present case we have no inspection of the entire car 
to refute the restricted inspection, and no evidence of record to 
indicate the superiority of the uninspected lettuce to that subjected 
to inspection. It is admitted that the more detailed the inspection, 
the more accurate the results; that an examination of the entire 
320 crates of lettuce would be more indicative of their true quality 
and condition than an examination of 20 or 30 crates. But such a 
difficulty is inherent, to a certain extent, in any type of representa- 
tive inspection. In any event we conclude that the federal inspec- 
tion in this case, although restricted, is the best evidence available 
of the condition of the entire carload of lettuce upon arrival at 
Chicago. 

The respondent also contends that since the market quotations 
for Chicago on April 25, 1951, April 26, 1951, and April] 27, 1951, 
were approximately $7.50 - $8.00, the aforesaid car must have 
consisted of merchantable lettuce, because it sold at prices averag- 
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ing approximately $7 on April 27, 1951, which was approximately 
within the market quotation range. However, in C. Basil Company 
v. The S. A. Gerrard Co., 10 A.D. 77, it was held that a carload of 
cauliflower failed to meet contract requirements by reason of the 
fact that it was not in suitable shipping condition, even though 
it was found that the cauliflower in question actually was sold in 
Chicago within the range of job lot prices for good merchantable 
cauliflower. Since we find that respondent was in breach of the 
warranty of suitable shipping condition because of abnormal de- 
terioration, it is immaterial to what extent the carload of lettuce 
was merchantable. 

Since we find in the instant case that there was a breach of the 
seller’s warranty of suitable shipping condition, the complainant’s 
damages for breach of the seller’s warranty would be the differ- 
ence between the value of the carload of lettuce at the time of 
delivery to complainant and the value it would have had if it had 
been as warranted. According to the Market News reports re- 
ferred to above, if the lettuce upon arrival at Chicago had met 
contract requirements, it could have been resold at $7.50 to $8 per 
crate on a jobbing basis. It has been held that in the absence of 
other evidence the lowest jobbing prices at destination will be 
considered as evidence of carlot market value at that point. S. N. 
Beard & Co. v. Milton Schoenburg, 9 A.D. 1112. Since $7.50 per 
crate was the lowest jobbing price at Chicago on the dates in ques- 
tion, we believe that the damages sustained by complainant should 
be computed on the basis of the difference between the total amount 
which would have been received for the carload of lettuce at that 
price, or $2,400, and the amount actually received, or $2,082.75. 
On this basis the total damages sustained by complainant on the 
carload of lettuce would be $317.25, which amount should be de- 
ducted from the invoice of respondent, leaving a balance due re- 
spondent of $1,534.75, less $1,261.71 remitted by complainant and 
accepted by respondent, or a net amount owing respondent of 
$273.04. Respondent is admittedly liable to complainant for the 
afore-mentioned carload of celery in the amount of $805. Said 
amount of $805, less said amount of $273.04, equals the sum of 
$531.96 due and owing complainant by respondent as a result of 
the above-mentioned transactions. 


ORDER 
Within 30 days from the date of this decision respondent shall 
pay to complainant, as reparation, $531.96, plus interest thereon 
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at the rate of 5 percent per annum from July 1, 1951, until paid. 
The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 3672) 
PACA Docket No. 5992. Decided October 15, 1953. 


Dismissal—Settlement between Parties—Vacation 
of Reparation and Stay Orders 


Since a letter was received from complainant’s attorney stating that com- 
plainant’s claim had been settled with respondent, the reparation order 
of May 18, 1953, and the stay order of June 15, 1958, are hereby vacated 
and the complaint in this proceeding is hereby dismissed. 

Mr. Henry O. Wackerbarth, of Los Angeles, California, for complainant. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
On May 18, 1953, an order was issued awarding reparation to 
complainant against respondent. 

By telegrams dated May 22, 1953, and June 4, 1953, respondent 
requested an extension of time for filing a petition for reconsid- 
eration and reopening, with motion for leave to file an answer. This 
request was granted. On June 15, 1958, an order was issued stay- 
ing the order of May 18, 1958, pending the issuance of another 
order in the proceeding. 

Respondent did not file the petition and motion within the time 
provided. However, a letter was received from complainant’s at- 
torney on October 9, 1953, stating that complainant’s claim had 
been settled with respondent. Accordingly, the order of May 18, 
1953, and the stay order of June 15, 1953, are hereby vacated and 
the complaint in this proceeding is hereby dismissed. 


Copies hereof shall be served upon the parties. 
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(No. 3673) 


J. FINE COMPANY v. FRANK GALOTTI & COMPANY, INC. PACA 
Docket No. 5939. Decided October 19, 1953. 


Principal and Agent—Effect of Principal’s Failure to Show 

His Agent Exceeded His Authority—Evidence-—Failure to 

Show Agent Negligently Performed His Duties—Failure to 
Pay Brokerage Fee 


Where complainant requested an award of reparation for certain brokerage 
fees allegedly earned by complainant as agent for respondent, and the 
latter admitted certain allegations of the complaint, but denied that it 
is indebted to complainant for the brokerage claimed on the ground that 
complainant exceeded its authority, held, since respondent failed to sus- 
tain the burden of proving the alleged failure of complainant properly 
to perform its duties as a broker and that complainant as such broker 
exceeded its authority, respondent’s failure to pay promptly to complain- 
ant the claimed brokerage fees constitutes a violation of section 2 of 
the act, for which reparation should be awarded to complainant. 


Principal and Agent—Liability of Agent to His 
Principal for Negligence 


If an agent negligently fails to exercise ordinary and reasonable skill in 


performance of his duties, he is liable to his principal for resultant 
damages. 

J. Fine Co., of Chicago, Illinois, complainant, pro se. Mr. Joseph Aborn, of 
Boston, Massachusetts, for respondent. Miss Lenore H. Langford, Presid- 
ing Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

In this proceeding under Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S.C. 499a et seq.), a formal complaint 
was filed on December 23, 1952, in which complainant requests an 
award of reparation for certain brokerage fees allegedly earned by 
complainant as agent for respondent in March 1952. A copy of the 
report of investigation made by the Regulatory Division, Fruit 
and Vegetable Branch, was served upon complainant by registered 
mail on February 6, 1953. On the same date, a copy of the report 
of investigation and a copy of the formal complaint were likewise 
served upon the respondent. 

On February 26, 1953, respondent filed an answer to the formal 
complaint admitting certain allegations thereof, but denying that 
it is indebted to complainant for the brokerage claimed, for the 
reason that complainant exceeded its authority. 
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The amount involved in this proceeding is under $500 and the 
issues are submitted under the shortened method of procedure 
provided by the rules of practice. Pursuant to this procedure, com- 
plainant filed an opening statement of facts on March 27, 1953, 
which was served upon respondent. Respondent’s answering state- 
ment was filed on April 23, 1953, and due service thereof was 
made upon complainant. Complainant filed a statement in reply 
on May 4, 1953, which concluded the submission of evidence in 


the case. 


FINDINGS OF FACT 


1. Complainant is an individual Jacob I. Fine, doing business 
as J. Fine Company, whose address is 1425 South Racine Avenue, 
Chicago 8, Illinois. 

2. Respondent, Frank Galotti & Company, Inc., is a corpora- 
tion, whose address is 31 Fargo Street, Boston, Massachusetts. At 
the time of the transactions here involved, respondent was licensed 
under the Act. 

38. On or about May 12, 1951, respondent employed the com- 
plainant as its broker to negotiate in the course of interstate com- 
merce for and on behalf of respondent the purchase, inspection 
and acceptance of various carlots of fruits and vegetables shipped 
from various States. Respondent agreed to pay complainant a 
brokerage of $25 per car for its services. 

4. During the month of March 1952, complainant, on behalf 
of respondent, negotiated the purchase of 9 cars of vegetables, 
shipped in interstate commerce from the States of Idaho, Cali- 
fornia, Arizona, and Florida. These cars were diverted to respond- 
ent at Boston, Massachusetts. 

5. Complainant confirmed each purchase by wire to respond- 
ent, stating the terms of the contract of purchase and sale. Com- 
plainant also sent respondent an invoice for $25 “buying broker- 
age” on each car. The invoices gave a description of the commod- 
ity purchased and the terms upon which it was purchased. 

6. Upon arrival at Boston, respondent accepted in accordance 
with the contracts the vegetables contained in the 9 cars, num- 
bered PFE 8078, PFE 67652, SFRD 7346, SFRD 26171, PFE 
48259, SFRD 15133, PFE 47323, PFE 13850, BREX 75761. 

7. The total amount of brokerage due for the 9 cars of vege- 
tables purchased by complainant for respondent is $225. Respond- 
ent has failed and refused to pay this amount to complainant. 
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8. An informal complaint was filed on November 17, 1952, 
which was within 9 months after the causes of action alleged here- 
in accrued. 


CONCLUSIONS 


Respondent’s entire defense in this case is stated in the first 
paragraph of its answering statement of facts, as follows: 

“The Complainant does not come before you with clean hands. 
No aid should be given to him, as he violated his duty, which 
existed between him and the Respondent. I am referring more 
specifically to a car No. P.F.E. 45184 consisting of 432 crates 
of celery, which Complainant alleges made a thorough in- 
spection before it left Chicago. It is my contention that he 
failed to make said inspection, based not only on what I found 
as to the poor spoiled quality, grade and condition of the mer- 
chandise; but the same is corroborated by the National Per- 
ishable Inspection Service, . . .” 


The car of celery referred to by respondent [PFE 45184] was 
listed in the complaint as one for which respondent had failed to 
pay brokerage to the complainant. In its opening statement of 
facts, however, complainant stated that there was some contro- 
versy over this car (Exhibit 10) and that complainant understands 
the car is now involved in a complaint between the shipper and 
the respondent. Complainant stated it was, therefore, willing to 
waive its brokerage on this car, thereby reducing the amount 
claimed from $250 to $225. This car upon which respondent bases 
its whole defense is not now involved in this controversy, although 
in its statement in reply complainant asserts that the car of celery 
was inspected by complainant at Chicago prior to purchase and 
appeared to be in satisfactory condition. Complainant also at- 
tached an affidavit of one Van C. Taggart, Jr., of the Fry Distribu- 
ting Company, Chicago, Illinois, who stated that he made a joint 
inspection of the car of lettuce with complainant. 

Respondent has submitted no proof to substantiate its claim that 
the complainant as its agent failed to perform its duty as such 
agent and exceeded its authority in making the purchases involved 
in this proceeding. Complainant on the other hand has submitted 
copies of confirmations by wire stating in each case the terms of 
the purchase and sale; all of which were apparently received by 
respondent without objection. It appears that in each case the 
produce was accepted by respondent upon arrival at Boston. If an 
agent negligently fails to exercise ordinary and reasonable care, 
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skill and diligence in the performance of his duties, he is liable to 
his principal for the resultant damages. Canada Steamship Lines 
v. Inland Waterways Corporation, 166 F. 2d 57 (CCA 5th, 1948) ; 
Samuel George v. Showker Bros., 8 A.D. 702. In this case, respond- 
ent has the burden of proving the alleged failure of complainant 
properly to perform its duties as a broker and that complainant 
as such broker exceeded its authority. Irving Okun v. M. S. Toledo 
Company, 8 A.D. 261. Respondent has failed to sustain that bur- 
den. 

Complainant states in its opening statement of facts that during 
the period from May 12, 1951, to September 17, 1952, complainant 
purchased a total of 235 cars for the account of respondent, with 
approximately 175 cars being bought f.o.b. shipping point “track 
Chicago inspection acceptance,” with the balance being f.o.b., 
mostly “f.o.b. acceptance” and a very few cars purchased “f.o.b. 
shipping point subject to my inspection acceptance arrival Chi- 
cago.” Complainant further states that, “We were very careful in 
our inspections and we feel that we did a very good job for the 
Respondent... Every car was accepted upon arrival Boston, prac- 
tically without exception. There were about 3 or 4 complaints and 
most of them were adjusted ... In our opinion, this was an excel- 
lent ‘average’ for 235 cars business .. . We do our best at all times 
to be careful and to try to look out for the best interests of our 
customer and to try to supply him with top quality and condition 
merchandise.” 

Respondent has admitted that the services alleged were per- 
formed by its agent. Respondent has failed, however, to prove 
negligence on the part of complainant in the performance of its 
duty as such agent. It must be concluded, therefore, that respond- 
ent has violated section 2 of the Act in failing to pay promptly 
to the complainant brokerage for the purchase of the 9 cars of 
vegetables referred to in Finding of Fact No. 6. Complainant 
should be awarded reparation in the amount of $225, with interest, 
and the facts should be published. 










ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $225, with interest thereon at 
the rate of 5 percent per annum from April 1, 1952, until paid. 

The facts and circumstances as set forth herein shall be pub- 


lished. 
Copies hereof shall be served upon the parties. 
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E. L. Fruit & PRODUCE DISTRIBUTORS v. LEE DISTRIBUTING Co. 
PACA Docket No. 5855. Decided October 19, 1953. 










Failure to Pay Purchase Price of Tomatoes—Evidence— 
Sale by Description or Sample—Inspection of Commodity 
—Failure to Show Lack of Opportunity to Inspect 


Where complainant claimed reparation for the purchase price of Mexican 
tomatoes which respondent inspected and thereafter made the purchase, 
and respondent alleged that the tomatoes were purchased relying upon 
the express warranties of complainant and without knowledge of the 
real condition of the produce, Held: 

(1) the sale of the tomatoes was not by description or by sample 
under the terms of which seller made any warranties, expressly or im- 
plied, to the buyer concerning the condition or suitability of the goods; 

(2) the evidence shows that respondent had an opportunity to fully 
inspect the tomatoes and that he did so, and that he did not rely on the 
skill and judgment of complainant, nor did he inform complainant that 
the tomatoes were required for any particular purpose; and 

(3) in view of these conclusions, respondent’s failure to pay promptly 
to complainant the purchase price is in violation of section 2 of the act, 
for which reparation should be awarded to complainant. 



















Effect of Opportunity to Inspect Commodity on Question of 
Existence of Warranties 


Where buyer is a dealer in the produce purchased and had the opportunity 
of inspection prior to the purchase then no warranties will be implied 
unless the buyer makes known to the seller the particular purpose for 
which the produce is required, and it appears that the buyer relies on 
the seller’s skill or judgment. 









Court Decision Distinguished 
Blumberg v. Romer, 5 N.Y.S. 2nd 352 (1938). 


Mr. G. V. Weikert, of Los Angeles, California, for complainant. M. Charles 
Chorna, of Los Angeles, California, for respondent. Mr. John S. Griffin, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 










PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed with the Regulatory Division, Fruit 
and Vegetable Branch on April 16, 1952. Formal complaint was 
filed on July 10, 1952. Complainant seeks an award of reparation 
in the sum of $3820.00, which is alleged to be the unpaid purchase 
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price of 780 lugs of Mexican tomatoes, less transportation charges. 

A copy of the report of investigation made by the Regulatory 
Division of the Fruit and Vegetable Branch was served upon the 
attorney for complainant on October 15, 1952. Copies of the report 
of investigation and formal complaint were served upon the re- 
spondent on October 13, 1952. 

The complainant alleges that on or about March 29, 1952, the 
respondent purchased one carload of tomatoes at an agreed price 
of $5.60 per lug for 232 lugs, 6x6 and larger, and $4.60 per lug 
for 548 lugs, 6x7. The complainant further alleges that the sale 
was made subject to inspection by the respondent on track at Los 
Angeles; that respondent inspected the tomatoes and thereafter 
made the purchase; but that respondent has refused to pay any 
part of the purchase price. 

Respondent denied the allegations in the complaint and alleged 
that the tomatoes were sold to him upon a representation that 
they were graded 86% U.S. No. 1, were free from disease or rot, 
and were fit for use in respondent’s business. Respondent further 
alleged that he found the tomatoes to be imperfect and infected 
with pleasproa and phoma disease and that they were in a state 
of decay averaging from 20% to 30%; that the tomatoes were 
purchased relying upon the express warranties of the complain- 
ant and without knowledge of the real condition. 

A hearing was held at Los Angeles, California on February 24, 
1953. The complainant appeared and was also represented by his 
attorney. The respondent failed to appear at the hearing, although 
his attorney appeared on his behalf. Complainant Henry Woo 
appeared as his own witness and testified in support of the facts 
alleged in the complaint. Two other witnesses also appeared on 
behalf of the complainant and testified concerning alleged telephone 
calls which were claimed to have been made to the complainant 


by the respondent. 


FINDINGS OF FACT 
1. Complainant is an individual, Henry Woo, doing business 
as E. & L. Fruit & Produce Distributors, whose post office address 
is 1101-1103 South San Pedro Street, Los Angeles 15, California. 
2. Respondent is an individual, Albert S. Hedelman, doing busi- 
ness as Lee Distributing Co., whose post office address is 746 South 
Central Avenue, Los Angeles 21, California. At the time of the 
transaction here involved, respondent was licensed under the act. 


8. On or about March 29, 1952 complainant by oral contract 
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sold to the respondent one carload of Mexican tomatoes, car PFE 
95880, f.o.b. Los Angeles team track subject to respondent’s in- 
spection, at a price of $5.60 per lug for 232 lugs, 6x6 and larger, 
and $4.60 per lug on 548 lugs, 6x7 or a total of $3820, less freight. 


4. Respondent purchased the tomatoes in the quantities and 
at the prices enumerated in finding 3 after inspection was made 
by him of the tomatoes while they were on the team track in Los 
Angeles. He took delivery of the tomatoes and paid the freight 
charges in the sum of $726.26. 

5. The respondent has failed to pay to the complainant the 
agreed purchase price of said tomatoes or any part thereof, and 
there is now due and owing to the complainant from the respond- 
ent the sum of $3820.00, less the freight charges of $726.26. 


6. The formal complaint was filed on July 10, 1952, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS OF LAW 


Complainant’s claim as to the sale of the carload of Mexican 
tomatoes on the basis of prior inspection by the respondent on 
team track at Los Angeles is supported by the testimony and evi- 
dence which was presented at the hearing. The respondent failed 
to appear at the hearing and no other witnesses were presented 
on his behalf. 

Apart from the statements of the complainant, other evidence 
tends to support his testimony. The respondent did not even at- 
tempt to contact the complainant until almost a week after he had 
purchased and taken delivery of the tomatoes. It seems unusual 
that respondent should have waited so long if the tomatoes were 
in as bad a condition as he alleges in his answer. 

In any event, it is our view of the matter that the sale of the 
tomatoes by complainant to respondent was not by description or 
by sample under the terms of which seller made any warranties, 
express or implied, to the buyer concerning the condition or suit- 
ability of the goods. It has been consistently held that where the 
buyer is a dealer in the produce purchased and had the opportun- 
ity of inspection prior to the purchase then no warranties will be 
implied unless the buyer clearly makes known to the seller the 
particular purpose for which the produce is required, and it ap- 
pears that the buyer relies on the seller’s skill or judgment. Bar- 
nard v. Kellogg, 10 Wall. 883 (U.S. 1883) ; Cudahy Packing Co. v. 
Harzisenfeld, 3 F. 2d 567 (2d Cir. 1924) ; Palmer C. Mendelson 
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Company v. Barnett-Gerstein Company, 7 A.D. 1098; R. G. James 
vy. Cantazaro Banana & Tomato Co., 6 A.D. 577. In Blumberg v. 
Romer, 5 N.Y.S. 2d 352 (1938) the maxim of caveat emptor oper- 
ated to prevent meat market proprietor, who purchased a hog 
from a farmer, from recovering damages arising from the fact 
that the hog was a boar and unsuitable for food. It was found 
that the proprietor bargained for the hog while it was alive, after 
inspection, and with full opportunity to exercise his own judgment 
in making the purchase, and the proprietor did not rely on the 
skill or judgment of the farmer. The Court stated (p. 355) that: 
“The sale was not made by a dealer to a consumer but by the 
seller to a retail dealer. There is an entire lack of evidence 
that plaintiff relied on the skill or judgment of the defendant 
in the purchase of the hog. The rule applicable in sales by 
a retail dealer of articles of food for immediate use by the 
consumer does not apply to the facts appearing in the instant 
case.” 

In this proceeding, the evidence shows that the respondent had 
an opportunity to fully inspect the tomatoes and that he did so, 
and that he did not rely on the skill and judgment of complainant, 
nor did he inform complainant that the tomatoes were required 
for any particular purpose. The evidence adduced in this case fur- 
ther reveals that respondent was well-qualified to inspect and de- 
termine the condition of the tomatoes, and that, as a matter of 
fact, respondent had originally inspected the car of tomatoes, not 
for the purpose of buying them, but as an expert to determine if 
complainant had any claim against the railroad. It is concluded 
that no express or implied warranties arose out of the transaction 
and that respondent is without recourse against complainant for 
any loss which might have resulted from the quality or condition 
of the tomatoes at a time subsequent to the purchase from com- 
plainant. 

Respondent’s failure to pay promptly to complainant the pur- 
chase price of the tomatoes, $3093.74 ($3820 less freight of $726.- 
26), is in violation of § 2 of the act. Reparation in the amount of 
$3093.74, with interest, should be awarded to complainant and 
the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to the complainant as reparation $3093.74, with interest there- 
on at the rate of 5% per annum from May 1, 1952, until paid. 
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The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties, 







(No. 3675) 






RUSKIN VEGETABLE COOPERATIVE v. H. ROTHSTEIN & SONS. PACA 
- Docket No. 5791. Decided October 19, 1953. 








Failure to Pay Balance of Purchase Price of Cauliflower— 
Evidence — F.0.B. Sale — Failure to Show Guarantee of 
Time of Arrival of Produce — Dismissal of Counterclaim 


Where complainant claimed reparation for the balance alleged to be due on 
the purchase price of a truckload of U.S. No. 1 cauliflower which re- 
spondent agreed to purchase from complainant pursuant to oral con- 
tract, and respondent denied the allegations set forth in the complaint, 
and asserted a counterclaim for the damages sustained by respondent 
as a result of the failure of the shipment to arrive on time, held, the 
evidence shows that the contract was the usual f.o.b. contract; although 
complainant agreed to ship the cauliflower via the first truck out, it 
did not guarantee arrival of the truck at destination at any particular 
time; since respondent received and accepted the cauliflower there is 
no merit to respondent’s counterclaim and it should be dismissed; and 
respondent’s refusal to pay to complainant the balance due constitutes 
a violation of section 2 of the act, for which reparation should be awarded 
to complainant. 


Mr. Harry W. Wexelblatt, of Philadelphia, Pennsylvania, for complainant. 
Mr. Harold J. Borofsky, of Philadelphia, Pennsylvania, for respondent. 
Mr. William E. Bethards, Jr., Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
























PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act of 1930, as amended (7 U.S.C. 499a et 
seq.). Complainant seeks to recover $452.90, the balance alleged 
to be due on the purchase price of a truckload of U.S. No. 1 cauli- 
flower which respondent agreed to purchase from complainant 
pursuant to oral contract made on December 31, 1951, f.0.b, Rus- 
kin, Florida. 

Informal complaint was received by the Regulatory Division, 
Fruit and Vegetable Branch, on February 12, 1952, which was 
within nine months after the cause of action accrued. Formal 
complaint was received on July 17, 1952. A copy of the formal com- 
plaint and a copy of the Report of Investigation made by the Regu- 
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latory Division, Fruit and Vegetable Branch, were served on re- 
spondent by registered mail on July 30, 1952. A copy of the Report 
of Investigation was also served on complainant by registered mail 
on August 1, 1952. 

Respondent’s answer was served on complainant by registered 
mail on August 8, 1952. In the said answer, respondent denied 
the allegations set forth in the complaint, and asserted a counter- 
claim for the damages sustained by respondent as a result of the 
failure of the shipment to arrive on time in accordance with the 
alleged terms of the contract. 

An oral hearing was held at Philadelphia, Pennsylvania, on 
March 19, 1953. Both complainant and respondent were repre- 
sented by counsel. The deposition of A. L. Esterson, Sales Manager 
of the Ruskin Vegetable Cooperative, was received into evidence 
on behalf of the complainant. Maxwell H. Rothstein, a partner in 
the respondent-company testified on its behalf. 


FINDINGS OF FACT 


1. Complainant, Ruskin Vegetable Cooperative, is a corpora- 
tion doing business at Ruskin, Florida. 


2. Respondent, H. Rothstein & Sons, is a partnership composed 
of Maxwell H. Rothstein and Israel Rothstein, doing business at 
134 Walnut Street, Philadelphia, Pennsylvania. At the time of the 
transaction here involved respondent was licensed under the act. 


8. On or about December 31, 1951, complainant by oral con- 
tract contemplating the shipment of a perishable agricultural 
commodity in interstate commerce, agreed to sell to respondent 
675 crates of U.S. No. 1 cauliflower, sizes 8-15’s, at a price of $2.75 
per crate on sizes 12’s and larger and $2.25 per crate on sizes 13’s 
and smaller, f.o.b. Ruskin, Florida, shipment to be via the first 
truck out. 

4. On or about December 31, 1951, in pursuance of the afore- 
said agreement of sale, the complainant shipped via the first truck 
out from Ruskin, Florida, 620 crates of U. S. No. 1 cauliflower, 
sizes 12’s and larger, and 55 crates of U. S. No. 1 cauliflower, 
sizes 13’s and smaller. 

5. The aforesaid truck of cauliflower arrived at the respond- 
ent’s place of business in Philadelphia, Pennsylvania, on the after- 
noon of January 8, 1952, was unloaded by respondent, and the 
said cauliflower was thereupon sold on the market by respondent. 

6. Respondent has paid complainant the sum of $1,400 in the 
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form of a check marked “paid on account,” but has failed and re- 
fused to pay the complainant the sum of $452.90, the balance due 
on complainant’s invoice. 

7. Informal complaint was received by the Regulatory Divi- 
sion, Fruit and Vegetable Branch, on February 12, 1952, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 


The only questions in dispute in this case are whether the con- 
tract entered into between the parties was an f.o.b. contract, and 
whether there was any guarantee of time of arrival of the ship- 
ment of cauliflower by complainant. We are satisfied from the 
evidence adduced in this case that the contract was the usual f.o.b. 
contract. We are also satisfied from the evidence presented in this 
case that although complainant agreed to ship the cauliflower via 
the first truck out, it did not guarantee arrival of the truck at 
destination at any particular time. Since it appears that complain- 
ant satisfied the term of the contract as far as the shipment was 
concerned and that respondent received and accepted the cauli- 
flower, it follows that respondent’s refusal to pay complainant the 
sum of $452.90, the balance due on the aforesaid contract, consti- 
tutes a violation of section 2 of the act. Reparation in the amount 
of $452.90, with interest, should be awarded to complainant and 
the facts should be published. In view of the foregoing, there is 
no merit to respondent’s counterclaim, and it should be dismissed. 


ORDER 


Within 30 days from the date of this order respondent shall pay 
to complainant, as reparation, the sum of $452.90, with interest 
thereon at the rate of 5 percent per annum from February 1, 1952, 
until paid. 

The respondent’s counterclaim is dismissed. 
The facts set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 3676) 


SKOKIE PRODUCE Co. v. DAN SToREY. PACA Docket No. 5903. De- 
cided October 20, 1953. 


Dismissal of Petition for Reconsideration 
Petition for reconsideration dismissed because the prior order is supported 
by the evidence and the law applicable thereto. 
Skokie Produce Co., of Chicago, Illinois, complainant, pro se. Mr. Ned Stein, 
of Philadelphia, Pennsylvania, for respondent. Mr. James A. O’Donnell, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued September 22, 1953, awarding reparation to com- 
plainant against respondent in the amount of $1,898.45, with in- 
terest thereon at the rate of 5 percent per annum from September 
1, 1952, until paid. The order was based upon the conclusion that, 
in violation of section 2 of the act, respondent had failed to pay 
the purchase price of two carloads of cabbage, A copy of the order 
was served by registered mail upon respondent on September 23, 
1953. On October 2, 1953, which was within the time provided, 
respondent filed a petition for reconsideration of the order of Sep- 
tember 22, 1953. 

Respondent contends in his petition that the order of September 
22, 1953, is in error in several respects. Upon reconsideration it 
is concluded that the order is supported by the evidence and the 
law applicable thereto. Respondent’s petition for reconsideration 
is dismissed without prior service upon complainant. 

The reparation awarded in the order of September 22, 1953, 
shall be paid within 30 days from the date of this order. 

This order shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 3677) 


BELLEVIEW GROWERS PACKING COMPANY v. SHELBY COUNTY FRUIT 
& VEGETABLE EXCHANGE. PACA Docket No. 6084. Decided Octo- 
ber 28, 1953. 


Failure to Pay Purchase Price of Tomatoes—Default 
Headnotes in 12 A.D, 1166, applicable here. 


Belleview Growers Packing Co., of Belleview, Florida, complainant, pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq,). 
Informal complaint was received on July 15, 1953. Formal com- 
plaint was filed on September 3, 1953. Complainant seeks an award 
of reparation in the amount of the alleged purchase price of 291 
bushels of tomatoes sold and delivered to respondent in June 1953. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on September 10, 1953. A copy of the report of investigation 
and a copy of the formal complaint were served upon respondent 
on September 11, 1953. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the complaint 
and a waiver of oral hearing. Notwithstanding such notice, re- 
spondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Charles Freeman, doing busi- 
ness as Belleview Growers Packing Company, whose address is 
Belleview, Florida. 

2. Respondent is an individual, Sam Barone, doing business as 
Shelby County Fruit and Vegetable Exchange, whose address is 
866 Washington Street, Memphis, Tennessee. At the time of the 
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transaction involved herein, respondent was licensed under the 
Act. 

3. In the course of interstate commerce, and by oral contract, 
complainant on June 11, 1953, sold to respondent one truckload, 
consisting of 291 bushels, of No. 2 tomatoes at $2.00 per bushel, 
f.o.b. shipping point. 

4. Tomatoes meeting the specifications of the foregoing con- 
tract were shipped by truck from Belleview, Florida, in interstate 
commerce, to respondent at Memphis, Tennessee. Respondent ac- 
cepted the tomatoes in compliance with said contract and made 
no complaint with respect thereto. 

5. The purchase price of the 291 bushels of tomatoes is $582, 
no part of which has been paid by respondent to complainant. 

6. Formal complaint was filed on September 3, 1953, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the complaint 


and a waiver of oral hearing, as provided in the rules of practice 
(7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the full 
agreed purchase price for the 291 bushels of tomatoes is in viola- 
tion of section 2 of the Act. Complainant should be awarded re- 
paration in the amount of $582, with interest, and the facts should 


be published. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $582, with interest thereon 
at the rate of 5 percent per annum from July 1, 1953, until paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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ie (No. 3678) 
t WILBERT L. HANSEN v. FRANK KENWORTHY COMPANY. PACA 
, . 
i, Docket No. 5550. Decided October 23, 1953. 
] 
; Failure to Pay Purchase Price of Potatoes—Jurisdiction 

of Secretary—Interstate Commerce—Statute of Frauds 
- Where complainant alleged that, by oral contract and by teletype messages 
e and telegram, he sold to respondent several shipments of U.S. No. 2 
- White Rose potatoes at an agreed price per hundredweight net f.o.b.; 
e that upon arrival of shipment at destination respondent accepted the 






potatoes but has since failed to pay complainant the agreed purchase 
price for which complainant seeks reparation, and respondent defended 
on the grounds that: (1) the complaint does not state facts sufficient to 
confer jurisdiction upon the Secretary; (2) it does not state a claim 
upon which relief is to be granted; and (3) pleaded the statute of frauds, 
Held: 

(1) the Secretary of Agriculture has jurisdiction of the transaction 
because the produce was sold in interstate commerce; 

(2) the evidence of record indicates that complainant states a claim 
upon which relief should be granted; and 

(3) the Missouri Statute of Frauds is not applicable to proceedings 
under the act. 














Applicability of Missouri Statute of Frauds in 
Proceedings under Act 


Where respondent has raised the defense that the contract is unenforceable 
by reason of the statute of frauds in that no memorandum in writing 
was signed by respondent, held, since the acceptance of the produce took 
place in Missouri, this is a Missouri contract, and the Missouri Statute 
of Frauds is not applicable to invalidate a proceeding under the act. 









Evidence Showing Produce Was in Accordance with 
Terms of Contract 


Since the U.S. Standards for Potatoes prescribe a minimum diameter of 
1% inches for U.S. No. 2 grade, 1% inches for U.S. Commercial, and 
1% inches with not less than 40% 6 ounces or more in weight for Size A, 
and the potatoes in car NP 90075 were certified at destination to be 
U.S. No. 2 Size A grade with a minimum diameter of 1% inches mostly 
(55 to 90%) 6 ounces or larger, it is concluded that the potatoes were 
large size U.S. No. 2 grade as specified in the contract. 











Evidence Showing Rolling Car, Not Tramp Car Purchase 


The evidence by the parties supports the conclusion that car NP 90075 was 
a rolling car and not a tramp car at the time the contract of sale was 


entered into by the parties. 
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Evidence—Failure to Prove Rescission of Contract 


Respondent has failed to sustain the burden of proving a rescission of the 
original contract or the making of a new contract under which he was 
to sell the potatoes for complainant’s account. 

Mr. Ernest Falk, of Yakima, Washington, for complainant. Mr. Warren 
Earhart, of Kansas City, Missouri, for respondent. Mr. Lyle A. Chotena, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In the formal complaint filed March 12, 1951, it is alleged that on 
or about August 14, 1950, in the course of interstate commerce, 
complainant, by contract made orally and by teletype messages 
and telegram, sold to respondent one carload of U.S. No. 2 White 
Rose potatoes at the agreed price of $1.60 cwt. net f.o.b. It is fur- 
ther alleged that on August 11, 1950, complainant shipped from 
Whitstran, Washington, to respondent in Kansas City, Missouri, 
potatoes of the kind, quality, grade and size specified in the con- 
tract and in the manner agreed upon, in car NP 90075; that upon 
arrival of the shipment at destination respondent accepted the 
potatoes in compliance with the contract of sale, but has since 
neglected and refused to pay complainant the agreed purchase 
price thereof; and that there is still due and owing from respond- 
ent to complainant the sum of $576. 

A copy of the formal complaint and a copy of the report of 
investigation made by the Regulatory Division, Fruit and Vege- 
table Branch, were served upon respondent on May 2, 1951. A 
copy of the report of investigation was served upon complainant’s 
attorney on May 4, 1951. 

Respondent filed an answer on June 11, 1951, which contains 
the following defenses: (1) the complaint does not state facts 
sufficient to confer jurisdiction upon the Secretary of Agriculture; 
(2) the complaint does not state a claim upon which relief can be 
granted; and (3) the statute of frauds. It is alleged that on or 
about August 14, 1950, complainant offered to sell respondent one 
rolling carload of large size White Rose potatoes which were rep- 
resented to be nearly commercial grade; that respondent refused 
to accept the shipment upon arival under the proposed agreement 
because the potatoes were not and never had been of the grade 

offered, and the carload was not rolling at the time of the offer 
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but was a tramp car; and that pursuant to oral agreement re- 
spondent sold the potatoes for complainant’s account and is ready 
and willing to pay over the net proceeds of $12.55. As an alterna- 
tive defense, in the event that it is held respondent entered into a 
binding contract of sale with complainant, respondent alleges that 
complainant failed to deliver potatoes conforming to the specifica- 
tions of the contract by reason of which respondent was damaged 
in the sum of $563.45, the difference between the market value 
of the potatoes actually delivered and the market value of pota- 
toes if they had been as represented. Complainant did not file a 
reply to the counterclaim within the time provided. 

An oral hearing was held in Kansas City, Missouri, on May 7, 
1952. No one appeared for complainant. The deposition of Wilbert 
L. Hansen was admitted in evidence. Respondent was represented 
by counsel. Frank Kenworthy appeared and testified for respond- 
ent. Both parties filed proposed findings and a brief. 



















FINDINGS OF FACT 

1. Complainant is an individual, Wilbert L. Hansen, whose post 
Office address is Box 1491, Yakima, Washington. At the time of 
the transaction involved herein, complainant was licensed under 
the act. 

2. Respondent is an individual, Frank Kenworthy, doing busi- 
ness as Frank Kenworthy Company, whose post office address is 
3805 Produce Exchange Building, Kansas City, Missouri. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 

8. On August 14, 1950, in the course of interstate commerce, 
complainant sold to respondent 360 100-pound sacks of White Rose 
potatoes contained in car NP 90075 at $1.60 per cwt. f.o.b. Whit- 
stran, Washington, or a total price of $576. Complainant repre- 
sented that the potatoes were U.S. No. 2 grade, large size, and that 
the carload was rolling at the time of sale, having been shipped 
from Whitstran on August 11, 1950. 

4. The potatoes in car NP 90075 were federally inspected at 
Whitstran on August 10 and August 11, 1950, and certified to be 
as follows: 


“Size: 























Generally 2 inches in diameter to 30 ounces 
mostly 6 to 14 ounces. Undersize within toler- 


ances. 
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“Quality and Condition: Firm, clean, mostly moderately 
skinned, averaging approximately 25% badly 
skinned. Grade defects average within toler- 
ances. Less than 14 of 1% soft rot. 

“Grade: U.S. No. 2, Size A, 2 inch minimum.” 

5. As represented by complainant, car NP 90075 was shipped 
from Whitstran on August 11, 1950, and was rolling at the time 
of sale. On August 14, 1950, complainant ordered diversion of the 
car to respondent at Kansas City, Missouri. 

6. The shipment arrived at Kansas City on August 17, 1950. 
That same day the potatoes were officially inspected and certified 
to be as follows: 

“Size: Generally range from 1% inches in diameter 
to 32 oz. with 60% or more 6 oz. and larger 
including approximately 50% 10 oz. and larger. 

“Quality: Stock fairly well formed to not badly misshapen, 
generally clean and moderately skinned. Grade 
defects of U.S. No. 2 within tolerance. 

“Condition: Stock is firm. Average 1% serious damage from 
sunken, sticky areas, some of which are dis- 
colored. Less than 1% decay. 

“Grade: U.S. No. 2 Size A.” 

7. Respondent accepted the potatoes but has not paid complain- 
ant the agreed purchase price of $576. 

8. Formal complaint was filed March 12, 1951, which was with- 
in nine months after the cause of action accrued. Respondent’s 
counterclaim was not filed within nine months after the cause of 
action accrued. 


CONCLUSIONS 


Among the preliminary matters to be disposed of is respondent’s 
allegation in his answer filed herein that the formal complaint does 
not state facts sufficient to confer jurisdiction upon the Secretary 
of Agriculture under the act. The complaint alleges facts which, 
if sustained by the evidence, would show a failure on the part of 
respondent to make payment of the purchase price of a perishable 
agricultural commodity sold in interstate commerce and accepted 
by respondent. The facts so alleged are sufficient to confer juris- 
diction under the act. 

Respondent has raised the defense that the contract is unen- 
forceable by reason of the statute of frauds in that no memoran- 
dum in writing was signed by respondent. Since the final act neces- 
















HANSEN v. FRANK KENWORTHY CO. 1227 
Cite as 12 A.D. 1223 


sary to close the contract, the acceptance, took place in Missouri, 
this is a Missouri contract. It has been held that the Missouri 
statute of frauds is not applicable to invalidate a proceeding under 
the act. Anonymous, 10 A.D. 1107, 1112. 

The next question concerns the understanding of the parties 
with respect to the grade and size of the potatoes. Hansen testified 
that the potatoes were sold and confirmed to respondent as large 
U.S. No. 2 grade and that respondent was advised “that this lot 
was exceptionally large and would be run as Twos, taking out only 
the culls, which meant whatever U.S. Ones that were in the grade 
would be left in, which would mean a much better grade actually 
than a U.S. Two.” On the same day, August 14, 1950, complainant 
advised respondent by teletype as follows: 

“Here is the dope on the cars out the 11th NP 90075 USTWO 
which is the large Commercial Hy Value Brand 1.60.” 

Complainant also sent a telegram on August 14 reading “‘Con- 
firm Car Large TJEDO (U.S. No. 2 White Rose) Out Eleventh 
NP 90075 1.60.” Complainant’s written confirmation of sale dated 
August 14, 1950, described the potatoes as follows: 

Quantity Grade Variety Sizes Price 
360 US Two White Rose Large 1.60 

Kenworthy testified that he assumed from the teletype message 
that he was getting a carload of large U.S. Commercial grade 
potatoes in bags stamped U.S. No. 2. Such an assumption was not 
reasonable in view of respondent’s further testimony that U.S. 
Commercial potatoes are discounted 25 cents per bag below U.S. 
No. 1 grade, and U.S. No. 2 grade are discounted 75 cents per bag 
below U.S. Commercial. In the same teletype conversation, re- 
spondent agreed to purchase U.S. No. 1 grade at $2.40 and U.S. 
No. 2 at $1.40. Since respondent contracted to pay only $1.60 per 
bag for the potatoes in NP 90075, 20 cents more than the U.S. No. 
2 price, he knew that the potatoes in car NP 90075 were not large 
U.S. Commercial grade. 

The U.S. Standards for Potatoes (7 CFR 51.366) prescribe a 
minimum diameter of 114 inches for U.S. No. 2 grade, 17% inches 
for U.S. Commercial, and 1% inches with not less than 40% 6 
ounces or more in weight for Size A. The potatoes in car NP 90075 
were certified at destination to be U.S. No. 2 Size A grade with a 
minimum diameter of 1% inches mostly (55 to 90%) 6 ounces 
or larger. In other words the potatoes exceeded the size require- 
ment of the U.S. Commercial grade. 

It is concluded that the contract was for large size U.S. No. 2 
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grade White Rose potatoes and that the potatoes in car NP 90075 
were in accordance with the contract. 

The evidence supports the conclusion that car NP 90075 was a 
rolling car and not a tramp car at the time the contract of sale 
was entered into by the parties. It appears that car NP 90075 was, 
at the time of sale, in transit, consigned to complainant at Laurel, 
Montana, and that it was diverted on August 14, 1950, to respond- 
ent at Kansas City, Missouri, being in the direct line of haul at 
the time diverted. 

Respondent next contends that an oral contract rescinding the 
original contract of sale and authorizing respondent to handle car 
NP 90075 for complainant’s account was entered into by complain- 
ant and respondent on or about August 18, 1950. Frank Kenworthy 
testified that in a telephone conversation on August 18 he informed 
Hansen he would not accept the carload of potatoes because they 
were not “large Commercial” as quoted on August 14, and a new 
agreement was entered into whereby respondent would handle 
the potatoes for complainant’s account. On September 13, 1950, 
respondent sent complainant an accounting which stated the pota- 
toes were sold for net proceeds of $12.55. Respondent has not 
shown when the potatoes were sold. 

Hansen denied that he agreed to a rescission of the original con- 
tract or to have respondent sell the potatoes for complainant’s 
account. He testified that Kenworthy asked for an allowance on 
the car because the market had gone down and “we had advised 
Mr. Kenworthy that we would make him a reasonable allowance 
up to the amount of profit we had in the car, if he took a loss on it, 
but we could never get any kind of an accounting from him to 
know whether he sustained a loss.” 

Respondent contends that his position is corroborated by the 
teletype conversation which took place between the parties after 
the carload arrived at Kansas City. We have carefully considered 
this teletype and also the other correspondence between the parties 
and with the Regulatory Division. It is concluded that respondent 
has failed to sustain the burden of proving a rescission of the orig- 
inal contract or the making of a new contract under which he was 
to sell the potatoes for complainant’s account. 

The failure of respondent to pay complainant the purchase price 
of the potatoes in car NP 90075 is in violation of section 2 of the 
act. Reparation should be awarded complainant in the amount of 
$576, with interest. Respondent’s counterclaim should be dis- 
missed. The facts should be published. 





el, i a 


OLSEN & STRATFORD PROD. CO. v. NIGHT & DAY PROD. CO. 1229 
Cite as 12 A.D. 1229 


ORDER 

Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $576, with interest thereon at 
the rate of 5 percent per annum from September 1, 1950, until 
paid. 

The counterclaim is hereby dismissed. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 3679) 


OLSEN & STRATFORD PRODUCE COMPANY v. NIGHT AND DAY PRo- 
DUCE COMPANY, INc. PACA Docket No. 6085. Decided October 
23, 1958. 


Failure to Pay Purchase Price of Potatoes—Default 
Headnotes in 12 A.D. 1166, applicable here. 


Olsen & Stratford Produce Co., of Ogden, Utah, complainant, pro se. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on May 25, 1953. Formal complaint 
was filed on August 24, 1953. Complainant seeks an award of 
reparation in the amount of the alleged purchase price of two 
carloads of potatoes sold and delivered to respondent in March 
1953. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on October 9, 1953. A copy of the report of investigation and 
a copy of the formal complaint were served upon respondent on 
September 4, 1953. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the complaint 
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and a waiver of oral hearing. Notwithstanding such notice, re- 
spondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Car] Olsen and 
George Stratford, doing business as Olsen & Stratford Produce 
Company, whose address is 130 24th Street, Ogden, Utah. 


2. Respondent, Night and Day Produce Company, Inc., is a 
corporation, whose address is 55-57 French Market Place, New 
Orleans 16, Louisiana. At the time of the transactions involved 
herein, respondent was not licensed as a corporation, but was sub- 
ject to license, and upon payment of the fee and accrued arrearage, 
was subsequently issued a license. 


3. In the course of interstate commerce, and by oral contracts, 
complainant sold to respondent two carloads of potatoes on the 
dates and terms indicated: 

Date Contents Unit Price Total 


March 23, 1953 360 sacks #1 Russett potatoes $5.60 delv’d. $1,496.88 
March 30, 1953 360 sacks Stand. Russett potatoes 4.30 delv’d. 1,025.17 


Total $2,522.05 


4. Potatoes meeting the specifications of the foregoing con- 
tracts were shipped from loading points in Idaho, in interstate 
commerce, to respondent at New Orleans, Louisiana, in cars PFE 
2060 and NRC 17087. Upon arrival at destination, respondent ac- 
cepted the two carloads of potatoes in compliance with said con- 
tracts of sale and made no complaint with respect thereto. 


5. The total purchase price of the two carloads of potatoes is 
$2,522.05, no part of which has been paid by respondent to com- 
plainant. 

6. Formal complaint was filed on August 24, 1953, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the full 
agreed purchase prices of the two carloads of potatoes is in viola- 
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tion of section 2 of the Act. Complainant should be awarded repar- 
ation in the amount of $2,522.05, with interest, and the facts should 
be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $2,522.05, with interest thereon at 
the rate of 5 percent per annum from April 1, 1953, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3680) 


FRANK B. STARK v. ROBERT J. MILLER. PACA Docket No. 5801. 
Decided October 23, 1953. 


Failure to Pay Purchase Price of Sweet Corn—Effect of 
Purchase after Inspection — Evidence — Failure to Show 
Breach of Warranty as to Grade, Quality or Condition 
Where complainant claimed reparation for the purchase price of a number 
of bags of sweet corn sold to respondent, after inspection, at a certain 
price per bag, f.o.b. complainant’s farm, and respondent denied that he in- 
spected the corn and alleged a breach of warranty in that the corn was 
not of outstanding quality, as represented by complainant, held, that 
since the evidence of record shows that respondent purchased the sweet 
corn after personal inspection, or full opportunity for same, and that 
complainant made no warranties as to grade, quality or condition, re- 
spondent’s failure promptly to pay the purchase price is a violation of 
the act, for which reparation should be awarded to complainant. 


Effect of Purchase after Inspection of Commodity 


Where a buyer purchases produce after his own inspection, he is liable for 
the full purchase price regardless of whether deterioration is later found 
in the merchandise. 


Mr. Frank B. Stark, of Ghent, New York, complainant, pro se. Mr. Samuel 


D. Cooper, of Albany, New York, for respondent. Mr. James A. O’Don- 
nell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricub 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). 
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Informal complaint was received October 3, 1951. A formal com- 
‘plaint was filed May 16, 1952, wherein reparation is sought for the 
purchase price of 553 bags of sweet corn allegedly sold to respond- 
ent, after inspection, at $1.10 per bag, f.o.b. complainant’s farm, 
Ghent, New York. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served by registered 
mail upon complainant on August 2, 1952. Copies of the report 
of investigation and the formal complaint were likewise served 
upon respondent on August 14, 1952. Respondent filed an answer 
on August 22, 1952, denying that he inspected the corn at any time, 
and alleging a breach of warranty in that the corn was not of 
outstanding quality, as represented by complainant. 

A hearing was held at Albany, New York, on March 25, 1953. 
Complainant and respondent were the only witnesses to appear 
and testify. Neither party was represented by counsel at the hear- 
ing. 


FINDINGS OF FACT 


1. Complainant is an individual, Frank B. Stark, whose address 
is Ghent, New York. 


2. Respondent is an individual, Robert J. Miller, whose ad- 
dress is 607 First Street, Watervliet, New York. At the time of 
the transactions complained of herein, respondent was licensed 
under the Act. 


8. On or about August 29 and 30, 1951, in the course of inter- 
state commerce and by oral contract, complainant sold to respond- 
ent a total of 553 bags of sweet corn, at an agreed price of $1.10 
per bag, f.o.b. complainant’s farm at Ghent, New York, for a 
total purchase price of $608.30. Prior to the sales, respondent in- 
spected or had full opportunity for inspection of the sweet corn. 


4. On August 29 and 30, 1951, respondent accepted at com- 
plainant’s farm in New York 327 bags and 226 bags respectively, 
of the sweet corn, and transported it by truck to Philadelphia, 
Pennsylvania, where it was handled for respondent by A. Zuritsky 
& Son, commission merchants. 


5. Respondent has failed and refused to pay complainant the 
agreed purchase price of the sweet corn, or any part thereof. There 
is due and owing from respondent to complainant the sum of 


$608.30. 
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6. Informal complaint was filed October 3, 1951, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


It is complainant’s position that respondent purchased the sweet 
corn after his own inspection, and that he, therefore, is liable for 
the full purchase price. Respondent admits that he examined at 
least 10 bags of the sweet corn (T. pp. 29 and 30) which he helped 
load aboard one of the trucks that transported the produce to 
Philadelphia. 

Kespondent claims that complainant represented the sweet corn 
to be U.S. No. 1 grade, and in support of this claim respondent 
offered in evidence his receipt bearing the notation “#1 Corn.” 
According to respondent, a copy of the receipt was given to com- 
plainant. This was denied by complainant, who offered a receipt 
signed by respondent which contained no specification as to grade 
(Ex. 1 attached to complaint), but did show the sales price of $1.10 
per bag. Respondent also contended that he suffered a loss on 
resale of the corn because of its poor condition, with many blanks 
included, and that the bags contained an average of 42 ears in- 
stead of averaging 50 ears, as called for by the contract between 
the parties. 

Complainant and respondent were the only witnesses to testify 
at the hearing. Their testimony, as well as the receipts each offered 
in evidence, are in direct conflict as to whether the agreement 
called for a grade specification. Assuming for the sake of argument 
only that the contract did call for corn of U.S. No. 1 grade, the 
burden of proof was on respondent who alleged a breach of such 
provision to establish by competent evidence that the corn did not 
meet the grade. Other than his own statement, respondent offered 
no evidence with respect to the alleged poor condition of the corn 
on arrival at destination; the alleged shortage of ears in each bag; 
and the alleged inclusion of many blanks. All of these factors could 
have been determined by respondent if he had obtained an inde- 
pendent or disinterested inspection, and offered the findings there- 
of in evidence. 

A buyer who purchases produce after his own personal inspec- 
tion is liable for the full purchase price regardless of whether de- 
terioration is later found in the merchandise. Moe’s Potato Co. v. 
James Buzzcana, 8 A.D. 1029. This appears to be the situation here. 
Respondent inspected a portion of the corn before he agreed to 
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buy it, and it clearly appears from the evidence that he could have 
made a fuller inspection had he so desired. 

From the evidence of record, we can only conclude that respond- 
ent purchased the sweet corn after personal insp-ction, or full 
opportunity for same, and that complainant furnished no warran- 
ties as to grade, quality or condition. Respondent’s failure promptly 
to pay complainant for the sweet corn is a violation of scction 2 
of the Act. Reparation should be awarded complainant in the 
amount of the purchase price, with interest, and the facts should 
be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay complainant, as reparation, the sum of $608.30, with interest 
thereon at the rate of 5 percent per annum from September 1, 
1951, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 3681) 


NATIONAL PRODUCE DISTRIBUTORS, INC. v. ELLSWORTH BROTHERS. 
PACA Docket No. 5957. Decided October 26, 1953. 


Failure to Meet Contract Requirements — Inspection of 
Commodity—Sale by Description—F.O.B. Sale—Lack of 
Suitable Shipping Condition 


Where complainant claimed reparation in the amount of damages sustained 
by it as a result of respondent’s failure, as seller, to ship two carloads 
of potatoes meeting contract requirements, and respondent alleged that 
prior to the shipment the potatoes were inspected by complainant’s 
agent, that the produce was delivered to the carrier in good condition 
as evidenced by USDA inspection certificates; and that the damages 
claimed are excessive, held, (1) the contract was a sale by description, 
and it was made on an f.o.b. basis; (2) the potatoes delivered by re- 
spondent failed to meet contract requirements; (3) the evidence indi- 
cates that the damages claimed do not appear to be excessive; and 
(4) respondent’s failure to ship potatoes in suitable shipping condition 
is a violation of the act, for which reparation should be awarded to com- 
plainant. 


Effect of Inspection of Commodity on Question of Warranties 
The mere fact that the purchaser's agent inspected shipment of the potatoes, 
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or had an opportunity for inspection of some or all of them, does not 
necessarily make the transaction a purchase after inspection with no 
warranties. 


Effect of Invoice on Question of Sale by Description 


The fact that the seller issues an invoice containing a statement as to grade 
does not necessarily mean that the transaction was a sale by descrip- 
tion, but upon all the evidence, it is concluded that the contract herein 
was for two carloads of U.S. No. 1, Size A, Red Pontiac potatoes, it 
constituted a sale by description and it was made on an f.o.b. basis. 


Official Notice of Percentage of Tolerance According 
to USDA Publication 


According to USDA Miscellaneous Publication No. 98, page 29, of which 
official notice is taken, potato leak and sun scald are of field origin, 
and the U.S. Standards for Potatoes provide a tolerance of not more 
than 1 percent for soft rot or wet breakdown. 


Average Decay beyond Tolerance as Indicating Abnormal 
Deterioration of Commodity—Federal Inspection—R.P.I.A. 
Inspection 

Where federal inspection certificates issued at shipping point show that each 
shipment was certified prior to shipment to grade U.S. No. 1, Size A, 
and upon inspection of the shipments at destination by the Railroad 
Perishable Inspection Agency, the potatoes in one car were found to 
contain “Sun Scald decay irregular ranging from zero in few sacks to 
as high as 14% in others, average 7%. 90% of sacks wet spotted and 
stained as result of decay, some very wet”, and R.P.I.A. inspection of 
another car showed that the potatoes therein were “Firm good quality 
and sound to 12%, average 6% decay, Potato Leak and Sun Scald”, held, 
that the average decay beyond the tolerance permissable for U.S. No. 1 
potatoes showed that the potatoes involved herein were abnormally de- 


teriorated at destination. 


National Produce Distributors, Inc., of Chicago, Illinois, complainant, pro se. 
Associated Traffic Managers, of Los Angeles, California, for respondent. 
Mrs. Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1980, as amended (7 U.S.C. 499a et seg.). 
In a formal complaint filed on October 24, 1952, complainant seeks 
to recover reparation in the amount of $413.44, This sum is al- 
leged to be the amount of damages sustained by complainant as a 
result of respondent’s failure, as a seller, to ship two carloads of 
potatoes meeting contract requirements. 





1236 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 12 A.D. 12384 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served by registered mail upon re- 
spondent on March 9, 1953. A copy of the report of investigation 
was served by registered mail upon complainant on March 5, 1953. 

Respondent filed an answer to the formal complaint denying 
liability. Respondent alleges that prior to shipment the potatoes 
were inspected by complainant’s agent, that the potatoes were 
delivered to the carrier in good condition as evidenced by USDA 
inspection certificates, and further that the damages claimed are 
excessive, 

Inasmuch as the amount involved herein is less than $500, the 
case is handled in accordance with the shortened methcd of pro- 
cedure. Complainant requested that its complaint and exhibits be 
considered as its opening statement, and respondent requested that 
its answer be considered as its answering statement. 


FINDINGS OF FACT 

1. Complainant, National Produce Distributors, Inc., is a cor- 
poration whose post office address is 31 South Water Market, Chi- 
cago 8, Illinois. 

2. Respondent, Ellsworth Brothers, is a partnership composed 
of Leo Elisworth, Larence Ellsworth, Donald Ellsworth, Duane G. 
Ellsworth, Kenneth Ellsworth, Georgia Ruth Quint, and Carol S. 
Ellsworth, whose post office address is Box 366, Queen Creek, Ari- 
zona, At the time of the transaction involved herein, respondent 
was licensed under the act. 

8. On or about June 19, 1952, contemplating shipments of a 
perishable agricultural commodity in the course of interstate com- 
merce, the parties entered into a contract for the sale by respond- 
ent to complainant of two carloads, each containing 360 100-lb. 
sacks, of U. S. No. 1, Size A, Red Pontiac potatoes at an agreed 
price of $4.25 per cwt., totalling $3,060, f.0.b. shipping point at 
Queen Creek, Arizona. The sale was negotiated by Ken Gibson 
acting as agent for complainant, and J. C. Rhinehart acting as 
agent for respondent. 

4, On the date of sale one shipment of potatocs covered thereby 
was rolling in car PFE 97641, which had been shipped from Queen 
Creek, Arizona, on June 17, 1952; the other shipment of potatoes 
on the date of sale was rolling in car PFE 60890, which had been 
shipped from Queen Creek, Arizona, on June 18, 1952. On the dates 
of shipment, each shipment was federally inspected. The certifi- 
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cates evidencing such inspections show that the shipments con- 
tained no soft rot, the defects were within grade tolerance, and 
both shipments graded U., S. No. 1, Size A, 2-inch minimum. 


5. After diversion to it, complainant diverted both shipments 
to its purchaser in Cincinnati, Ohio. 


6. The Railroad Perishable Inspection Agency made an inspec- 
tion of the potatoes in car PFE 97641 in Cincinnati, Ohio, on June 
24, 1952. The certificate evidencing such inspection shows that the 
top temperature in the car was 54° and the bottcm temperature 
was 50°. The report reads further, in part, as follows: 

““Load—Commodity—Condition :—10 x 30 inch excelsior pads 
on floor racks. Crosswise, thru load. ‘Dumped type’ floor layer 
on sides, upper layers flat, shifted doorward from ‘B’ end 5 
inches at floor layer to 39 inches top layer. 

“Potatoes: ‘L-4’ Brand. Ariz. grown. Washed Round Reds. 
Marked U.S. No. 1 grade. Full packs, well sized, clean and 
good color. Skins well set. Shows Sun Scald dccay irregular 
ranging from zero in a few sacks to as high as 14% in others, 
average 7%. 90% of sacks wet spotted and stained as a result 
of decay, some very wet. 

“7 /3/52-10:10 AM. Car 14 empty, floor layer sacks on sides 
and off of pads which are curled up, show from 4 to 6 lbs. in 
outer row sacks sheared or shattered. Center row at division 
crack in floor racks, 10 to 12 lbs. per sack. 

“7 /3/52-2:15 PM. Car being made empty. Total of 56 sacks 
Bad Order, 4 to 12 lbs. per sack sheared or bruised. 

“56 sacks requiring recoopering attention by Consignee, none 
of which were made good. 

“. . .56 sacks total bad order, 4 lbs. to 12 Ibs. tub-rs per sack 
sheared or shattered by contact with floor racks.” 


7. The Railroad Perishable Inspection Agency inspectcd the 
potatoes in car PFE 60890 in Cincinnati, Ohio, on June 25, 1952. 
The certificate evidencing such inspection shows that the top tem- 
perature in the car was 48° and the bottom temperature was 44°. 
The certificate reads further, in part, as follows: 

“Load—Commodity—Condition :—10 x 30 inch exc2lsior pads 
on floor racks. Crosswise, thru load. Dumpcd type. Floor layer 
on sides, upper layers flat, shifted doorward from ‘B’ end 10 
inches at floor layer, upper layers tipped back toward bunker 
and settled down 6 to 10 inches. One sack at doorway torn at 
floor layer door post, pads curled thru doorway section. 
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“Potatoes: ‘L-4’ Brand. Ariz. grown. Full packs, well sized, 
clean and good color. Round Red. Skins loose, stock skinned. 
Firm, good quality and sound to 12%, average 6% decay, 
Potato Leak and Sun Scald, 

“7/7/52-8:15 AM. Car empty with exception of 58 sacks B/O 
3 to 10 lbs. per sack sheared, shattered or flattened ccndition. 
Sacks stained on floor side. 

“58 sacks requiring recoopering attention by Consignce, none 
of which were made good. 

**,.. 58 sacks total bad order, 3 Ibs. to 10 lbs. tubers per sack 
sheared, shattered or flattened by contact with floor racks.” 


8. Complainant made full payment of the invoice price of the 
two shipments. Because of the condition of the potatoes upon ar- 
rival at destination, complainant made allowances to its purchaser 
for reconditioning and potatoes lost in reconditioning amounting 
to $223.61 on car PFE 97641 and $189.83 on car PFE 60890. Com- 
plainant’s damages total $413.44. 

9. The formal complaint was filed October 24, 1952, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The allegations in the complaint are to the effect that the sale 
was made on an f.o.b. basis, and that the potatoes delivered were 
not in suitable shipping condition. Respondent alleges that the 
terms of sale were not “regular FOB for the reason shipments 
having been inspected previously on the respondent’s packing shed, 
complainant’s representative had full knowledge concerning the 
grade, pack, quality and condition thereof, hence could not have 
merely purchased same on respondent’s representation solely as 
alleged.” Respondent alleges further that the potatoes were in 
good condition upon delivery to the carrier. 

We shall first consider whether the contract in controversy is 
a sale after inspection or a sale by description. The investigation 
report contains statements signed by two of respondent’s employees 
which show that complainant’s agent, Ken Gibson, visited respond- 
ent’s office daily, and would also visit respondent’s packing shed 
almost daily; and that Gibson was thoroughly conversant with 
the grade, pack and quality of the potatoes being shipped by re- 
spondent. This evidence is undisputed. Complainant alleges, how- 
ever, and has submitted invoices issued by respondent which indi- 
cate that the sale was made on an f.o.b. basis. The facts herein 
are somewhat analogous to those reported in Anonymous, 9 A.D. 
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146. We stated there that the mere fact that the purchaser’s agent 
inspected some of the potatoes, or had an opportunity for inspec- 
tion of some or all of them, does not necessarily make the transac- 
tion a purchase after inspection with no warranties. On the other 
hand, the fact that the seller issued an invoice containing a state- 
ment as to grade does not necessarily mean that the transaction 
was a sale by description. As in the case just referrcd to, conflict- 
ing evidence and contentions herein leave scme doubt as to the 
exact nature of the contract. Upon all the evidence we conclude, 
however, that the contract was for two carloads of U. S. No. 1, 
Size A, Red Pontiac potatoes; that is, the contract in controversy 
was a sale by description, and the contract was made on an f.o.b. 
basis. 

The next question is whether the potatoes delivercd by respond- 
ent met contract requirements. We think that they did not. Since 
this was an f.o.b. sale, the potatoes were required to be in suitable 
shipping condition. 

The term “f.o.b.”’ is defined by the regulations, 7 CFR 46 24(i), 
to mean that the preduce sold is to be placed free on board the car 
at shipping point, in suitable shipping condition, and that the 
buyer assumes all risk of damage and delay in transit not caused 
by the shipper, irrespective of how the shipment is billed. Section 
47.24(j) and (k) of the regulations define “suitable shipping con- 
dition,” in relation to a direct shipment, to mean that the com- 
modity, at time of billing, is in a condition which, if the shipment 
is handled under normal transportation servic2 and conditions, will 
assure delivery without abnormal deterioration at the destination 
specified in the contract of sale. In connection with rolling cars, the 
commodity must be in suitable shipping condi‘ion at the time of 
sale. 

Complainant alleges that “the cars transited in normal time 
and that temperatures on arrival (per R.P.I.A. repcrts) indicated 
proper protective services had been applied.” These allegations 
are supported by the record and are not disputed by respondent. 
Accordingly, it appears that transportation service and conditions 
were normal. 

With respect to the condition of the potatoes, Federal inspection 
certificates issued at shipping point show that each shipment was 
certified prior to shipment to grade U. S. No. 1, Size A. However, 
upon inspection of the shipments at destination on June 24 and 25, 
1952, by the R.P.I.A. (Railroad Perishable Inspection Agency), 
the potatoes in car PFE 97641 were found to contain “Sun Scald 
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decay irregular ranging from zero in few sacks to as high as 14% 
in others, average 7%. 90% of sacks wet spotted and stained as 
result of decay, some very wet.” R.P.I.A. inspection of car PFE 
60890 showed that the potatoes therein were “Firm, good quality 
and sound to 12%, average 6%, Potato Leak and Sun Scald.” Ac- 
cording to U.S.D.A. Miscellaneous Publication No. 98, page 29, of 
which we take official notice, potato leak is a disease of field origin. 
Sun scald also is of field origin. The U. S. Standards for Potatoes 
(7 CFR 31.366) provide a tolerance of not more than 1 percent for 
soft rot or wet breakdown. We think that the averages of decay 
beyond the tolerance permissible for U. S. No. 1 potatoes, which 
were reported at destination, particularly when considered in con- 
nection with the relatively high ranges of such decay, show that 
the potatoes involved herein were abnormally deteriorated at des- 
tination. Accordingly, we hold that respondent breached the con- 
tract requirement that the potatoes be in suitable shipping condi- 
tion on the date of sale. 


Complainant has alleged that it sustained damages of $413.44 as 
a result of respondent’s breach. This sum is alleged to represent 
the total amount of allowances which complainant was compelled 
to make to its customer for reconditioning charges and for pota- 
toes lost in reconditioning the two shipments. In support of these 
allegations complainant has submitted original memoranda issued 
to it by its customer showing charges of the nature and in the 
amounts claimed. With respect to the damages claimed, respondent 
alleges that the allowances made to complainant’s customer were 
excessive; also, that part of the loss was due to mishandling by 
the carrier, and by complainant’s delay in disposing of the potatoes. 
As to carrier responsibility, and delay in handling, respondent 
relies upon the R.P.I.A. reports which are quoted in Findings of 
Fact 6 and 7 above. In the complaint it is alleged that complainant 
filed a preliminary statement of claim with the carrier to protect 
the interests of all concerned and to stop the running of the statute 
of limitations. There is no evidence that the claim has been paid 
by the carrier. Further, from the evidence before us, it does not 
appear that the damages sustained were the result of any cause 
other than the condition of the potatoes. The damages claimed do 
not appear to us to be excessive. Accordingly, we hold that com- 
plainant has sustained the burden upon it of proving that it sus- 
tained damages in the amount of $413.44 as a result of respond- 
ent’s breach, 


In conclusion, respondent’s failure under the contract here in- 
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volved to ship potatoes which were in suitable shipping condition 
is a violation of section 2 of the act. As a result of respondent’s 
breach, complainant sustained damages of $413.44. Reparation in 
this amount, plus interest, should be awarded complainant, and 
the facts should be published. 








ORDER 


Within 30 days from the date hereof respondent shall pay to 
complainant, as reparation, $413.44, plus interest thereon at the 
rate of 5 percent per annum from July 1, 1952, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 










(No. 3682) 






PACA Docket No. 5697. Decided October 26, 1953. 









Dismissal—Rejection of Commodity Not without Reason- 
able Cause—Normal Transportation Service and Condi- 
tions — Abnormal Deterioration of Commodity — Suitable 
Shipping Condition 
Where complainant claimed damages based on respondent’s unlawful rejec- 

tion of a carload of lettuce shipped from California and sold in transit 
to respondent, and the latter denied liability on the ground that, upon 
arrival at destination, the lettuce did not comply with the contract 
specifications, held, that since it does not appear from the evidence of 
record that the goods were not handled under normal transportation 
service and conditions, and it appears that the deterioration of the let- 
tuce was abnormal and that the lettuce was not in suitable shipping con- 
dition, respondent’s rejection of the shipment was not without reasonable 
cause, and the complaint should be dismissed. 

















Suitable Shipping Condition—Rolling Car Sale 


In a sale of a rolling car, to be in suitable shipping condition, the goods, at 
the time of sale, must be in a condition which, if the shipment is handled 
under normal transportation service and conditions, will assure delivery 
without abnormal deterioration at the destination point specified in the 
contract of sale. ' 






Evidence Showing Commodity Was Not in Suitable Ship- 
ping Condition—Abnormal Deterioration of Commodity 


Since ‘it appears that the inspection made of the lettuce upon arrival at 
destiriation indicated an average of 9% Tipburn, and an average of 6% 






1242 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 12 A.D. 1241 


Bacterial Soft Rot, and the Department Circular shows that the average 
amount of Bacterial Soft Rot of lettuce shipped from California during 
September in the period under study was 3.6%, and that for the entire 
study the average of Bacterial Soft Rot in lettuce shipped from Cali- 
fornia was also 3%, it is concluded that deterioration of the lettuce in 
the instant case was abnormal and the lettuce was not in suitable ship- 
ping condition. 


D. L. Piazza Company, of Minneapolis, Minnesota, for complainant. Mr. 
Charles W. Bundy, of Charlotte, North Carolina, for respondent. Mr. 
Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a e¢ seq.). 
An informal complaint was filed on September 25, 1950, and a 
formal reparation complaint was filed on September 5, 1951. Com- 
plaint alleges that respondent unlawfully rejected a carload of 
lettuce shipped in interstate commerce from California on Septem- 
ber 12, 1950, and sold while in transit to respondent on September 
16, 1950. Complainant alleges damages of $966.30. 

A copy of the formal complaint and a copy of the report of 
investigation, prepared by the Regulatory Division, Fruit and 
Vegetable Branch, were served upon the respondent by registered 
mail on January 29, 1952. On January 31, 1952, a copy of the 
report of investigation was likewise served upon the complainant. 
Respondent’s answer was filed on February 18, 1952, and a copy 
was served on complainant on February 27, 1952. In the answer, 
all liability was denied on the ground that, upon arrivalat * * *°, 
the lettuce was found to be of an inferior grade and did not comply 
with the grade and specifications which respondent had ordered 
from complainant. 

An oral hearing in this case was held at * * *, North Car- 
olina, on October 22, 1952. Complainant was not represented at 
the hearing and presented no evidence by deposition or otherwise. 
Respondent was represented at the hearing by its attorney and its 
President and Secretary appeared as witnesses in its behalf. No 
briefs were filed, but respondent filed proposed findings of fact, 
conclusions of law and order. 


FINDINGS OF FACT 


Complainant is an individual, * * *°, doing business as 
*, whose post office address is * * *%, Illinois. 


, 
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2. Respondent, * * *, is a corporation, whose post office 
address is * * *, North Carolina. Respondent was licensed 
under the act at the time of the transaction involved herein. 


3. On or about September 16, 1950, in the course of interstate 
commerce, an oral contract was entered into by telephone in which 
complainant sold to respondent 318 crates of California lettuce, 
to be U.S. No. 1 gradeat * * *, Green Thumb Brand, in car 
ART 21376. at the agreed price of $2.85 per crate, f.o.b. California, 
plus $60.00 for top ice, making a total of $966.30. 


4. Car ART 21376, loaded with 318 crates of lettuce, was 
shipped from California on September 12, 1950, consigned to the 
shipper at * * *, Missouri. The shipment was diverted to 
respondent and arrived at * * *, North Carolina, at 7:55 
a.m. on September 22. 


5. No report of official inspection at point of shipment or at 

* * * jis shown. At 11:00 a.m. on September 22, 1950, a re- 

stricted Federal inspection at * * *, North Carolina, showed 
the following condition: 

“Stock is mostly fresh and crisp. Range from 5 to 15%, aver- 

age 9% Tipburn, generally early stage. Most samples decay 


ranges 5 to 15%, some none, average 6% Bacterial Soft Rot, 
generally following Tipburn, and affecting compact portion 
of heads.” 


6. On September 22, 1950, the lettuce was rejected by respond- 
ent and complainant was informed of the rejection. Complainant 
reconsigned the shipment to himself at Washington, D. C., at which 
point it was later abandoned to the carrier. 


7. An informal complaint was filed within 9 months after the 
alleged cause of action accrued. 


CONCLUSIONS 


The principal question raised in this case is whether the re- 
spondent had a right to reject the shipment after arrival at des- 
tination due to the condition as revealed by the inspection made at 
that time. This was an f.o.b. contract, under the terms of which 
the buyer would have the right of rejection or to seek damages 
from the seller if on arrival at destination it appeared that the 
goods were not in suitable shipping condition. In this sale of a 
rolling car, to be in suitable shipping condition the goods, at the 
time of sale, must be in a condition which, if the shipment is hand- 
led under normal transportation service and conditions, wil] assure 
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delivery without abnormal deterioration at the destination point 
specified in the contract of sale. It does not appear from the evi- 
dence contained in the record on this case that the goods were not 
handled under normal transportation service and conditions. It 
does appear, however, that the inspection made of the lettuce upon 
arrival at destination indicated an average of 9% Tipburn, and 
and average of 6% Bacterial Soft Rot. United States Department 
of Agriculture Circular No. 778, dated August 1948, entitled 
“Spoilage of Fresh Fruits and Vegetables in Rail Shipments Un- 
loaded at New York, 1935-42,” shows that the average amount of 
Bacterial Soft Rot in lettuce shipped from California during Sep- 
tember in the period under study was 3.6%, and that for the entire 
period under study, the average amount of Bacterial Soft Rot in 
lettuce shipped from California was also 3.6%. We therefore con- 
clude that deterioration of the lettuce in the instant case was ab- 
normal and that the lettuce was not in suitable shipping condition. 
For this reason respondent had the right to reject the shipment. 
The evidence further indicates that respondent’s rejection of the 
shipment to complainant was made promptly upon arrival. The 
complaint should be dismissed. 


ORDER 


The complaint filed herein is dismissed. 
Copies shall be served upon the parties. 


(No. 3683) 


A. B. COHEN COMPANY v. UNITED PRODUCE COMPANY. PACA Doc- 
ket No. 6086. Decided October 28, 1953. 


Rejection of Commodity without Reasonable Cause—Dam- 
ages—Failure to Pay Purchase Price of Potatoes—Default 


Where complainant alleged that he sold and tendered to respondent 10 car- 
loads of potatoes and claimed an award of reparation in the amount of 
the alleged loss sustained on four carloads of potatoes which were re- 
jected by respondent, held, respondent’s failure to file an answer con- 
stitutes, under the rules of practice under the act, an admission of the 
material facts alleged in the complaint and a waiver of oral hearing; 
respondent’s rejection of one car for failure to meet the grade on arrival 
as provided in the contract was not without reasonable cause; and since 
there is nothing to show that respondent was justified in rejecting the 
remaining four cars, its failure to pay the loss sustained by complainant 
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is a violation of section 2 of the act, for which reparation should be 
awarded to complainant. 


Messrs, Roberts & Bernstein, of Fort Fairfield, Maine, for complainant. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on April 21, 1953. Formal complaint 
was filed on July 3, 1953. Complainant seeks an award of repara- 
tion in the amount of the alleged loss sustained on four carloads 
of potatoes sold and tendered to respondent, but rejected by re- 
spondent upon arrival in February and March 1953. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on September 16, 1953. A copy of the report of investigation 
and a copy of the formal complaint were served upon respondent 
on September 15, 1953. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 


within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the complaint 
and a waiver of oral hearing. Notwithstanding such notice, re- 
spondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 

1. Complainant is a partnership composed of Abram B. Cohen 
and William I. Cooperstein, doing business as A. B. Cohen Com- 
pany, whose address is Fort Fairfield, Maine. 

2. Respondent is a partnership composed of Isidore E. Gold- 
wasser and Benjamin H. Goldwasser, doing business as United 
Produce Company, whose address is 6th and Washington Streets, 
Braddock, Pennsylvania. At the time of the transaction involved 
herein, respondent was licensed under the Act. 

8. On or about August 5, 1952, in the course of interstate com- 
merce, complainant sold to respondent 10 carloads of Maine Katah- 
din potatoes, Size A, 2” minimum, to grade U. S. No. 1 on arrival, 
at $4.75 per ewt., f.o.b. shipping point. The contract provided for 
an advance by respondent of $400 on each car, to be paid to com- 
plainant upon receipt of confirmation. Two cars of potatoes were 
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to be shipped monthly beginning in November 1952 and continu- 
ing through March 1953. 

4. Thecontract was negotiated by A. N. Altmayer, Pittsburgh, 
Pennsylvania, as broker, and upon receipt of the broker’s standard 
memorandum of sale, respondent made the required deposit. 

5. The potatoes were shipped by rail from loading points in 
the State of Maine to respondent at Braddock, Pennsylvania. Re- 
spondent accepted the first five cars of potatoes in compliance with 
the contract. Respondent rejected the sixth car of potatoes for 
failure to grade U. S. No. 1 upon arrival, as provided by the con- 
tract. Complainant failed to refund respondent’s $400 deposit on 
this car. 

6. After rejection of the sixth car of potatoes for failure to 
meet the grade, respondent refused to accept the remaining four 
carload shipments. These cars and the dates of shipment were as 
follows: 

MDT 8009 February 18, 1953 
CP 281294 February 26, 1953 
PFE 8629 March 12, 1953 
PFE 44525 March 19, 1953 

7. Complainant notified respondent that the four carloads of 
potatoes referred to in Finding of Fact No. 6 would be sold for 
respondent’s account. A prompt and proper resale of the four 
shipments of potatoes was made by complainant and net proceeds 
were realized as follows: 

Net Proceeds 

Car MDT 8009 $379.36 less brokerage $25. $ 354.36 

Car CP 281294 608.23 ” 3 30. 578.23 

Car PFE 38629 572.238 ” e 80. 542.23 

Car PFE 44525 428.23 ” re 30. 898.23 


Total Net Proceeds $ 1,873.05 
8. Complainant’s damages resulting from respondent’s rejec- 
tion of the potatoes shipped in cars MDT 8009, CP 281294, PFE 
8629 and PFE 44525 amount to $2,966.95, computed as follows: 


Contract price of the four shipments $6,840.00 
Less deposits on the four cars 1,600.00 


$5,240.00 
Less deposit on shipment No. 6, rejected 
for cause 400.00 


$4,840.00 
Less net returns from resales 1,873.05 


Total damages $2,966.95 
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9. Formal complaint was filed on July 3, 1953, which was with- 
in 9 months after the cause of action accrued. 


CONCLUSIONS 

Failure of respondent to file an answer to the formal complaint 
constitutes an admission of the facts alleged in the complaint and 
a@ waiver of oral hearing, as provided in the rules of practice (7 
CFR 47.8(c) ). 

This was a contract for 10 cars of potatoes. Respondent rejected 
the sixth car for failure to meet the grade on arrival, as provided 
by the contract. There is nothing to show that respondent was jus- 
tified in rejecting the remaining four cars. It is, therefore, con- 
cluded that respondent’s rejection of the four cars of potatoes was 
in violation of section 2 of the Act, and its failure to pay the loss 
sustained by complainant occasioned by the unlawful rejection is 
in violation of section 2 of the Act. Complainant should be awarded 
reparation in the amount of $2,966.95, with interest, and the facts 
should be published. 


ORDER 
Within 30 days from the date of this order, respondent shall pay 
pay to complainant, as reparation, $2,966.95, with interest thereon 
at the rate of 5 percent per annum from April 1, 1953, until paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 3684) 


C. BASIL COMPANY v. SAMUEL P. MANDELL COMPANY. PACA Doc- 
ket No. 5628. Decided October 30, 1953. 


Dismissal of Petition for Reconsideration 
Headnotes in 12 A.D. 1220, applicable here. 


Mr. Alexander Golbus of Golbus & Golbus, of Chicago, Illinois, for complain- 
ant. Mr. Ned Stein, of Philadelphia,, Pennsylvania, for respondent. Mr. 
Thomas A. Reap, Jr., Presiding Officer. 


Decision by. Thomas J. Flavin, Judicial Officer 
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ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities, 1930, as amended (7 U.S.C. 499a et seq.), an order 
was issued October 14, 1953, awarding reparation to complainant 
against respondent in the amount of $531.96, with interest thereon 
at the rate of 5 percent per annum from July 1, 1951, until paid. 
The order was based upon the conclusion that, in violation of sec- 
tion 2 of the act, respondent had failed to pay the balance due on 
the purchase price of a carload of celery after taking into account 
and allowing in part a counterclaim of respondent against com- 
plainant on a carload of lettuce previously sold to complainant. A 
copy of the order was served by registered mail upon respondent 
on October 6, 1953. On October 21, 1953, which was within the 
time provided, respondent filed a petition for reconsideration of 
the order of October 14, 1953. 

Respondent contends in his petition that the order of October 
14, 1953, is in error in several respects. Upon reconsideration it is 
concluded that the order is supported by the evidence and the law 
applicable thereto. Respondent’s petition for reconsideration is 
dismissed without prior service upon complainant. 


The reparation awarded in the order of October 14, 1953, shall 
be paid within 30 days from the date of this order. 

This order shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3685) 


BELLE GLADE PRODUCE COMPANY v. JOE B. DAvis. PACA Docket 
No. 6087. Decided October 30, 1953. 


Failure to Pay Purchase Price of Vegetables, Including 
Brokerage—Default 


Headnotes in 12 A.D. 1166, applicable here. 


Belle Glade Produce Co., of Belle Glade, Florida, complainant, pro se. Mra. 
Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
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Informal complaint was filed on May 26, 1953. Formal complaint 
was filed on September 8, 1953. Complainant seeks an award of 
reparation in the amount of the alleged purchase price, including 
brokerage, of 581 crates of vegetables bought for respondent’s 
account in April 1953. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on October 12, 1953. A copy of the report of investigation and 
a copy of the formal complaint were served upon respondent on 
September 14, 1953. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with sec- 
tion 47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 




















FINDINGS OF FACT 


1. Complainant is an individual, Paul Johns, doing business as 
Belle Glade Produce Company, whose address is P. O. Box 235, 
Belle Glade, Florida. 


2. Respondent is an individual, Joe B. Davis, whose address 
is Atlanta State Market, Atlanta, Georgia. At the time of the trans- 
action involved herein, respondent was licensed under the Act. 


8. On or about April 9, 1953, in the course of interstate com- 
merce and by oral contract, complainant at respondent’s request 
purchased the following vegetables for respondent’s account, on a 
brokerage basis of 10 cents per package: 














309 crates Corn at $75.00 f.o.b. $231.75 
234 crates Corn at 1,75 f.o.b. 409.50 
38 crates Pepper _ — 62.00 












581 crates $703.25 
Brokerage 58.10 

















Total Purchase Price $761.35 


4. Corn and peppers meeting the specifications of the foregoing 
contract were purchased and paid for by complainant and were 
shipped by truck from Belle Glade, Florida, in interstate com- 
merce, to respondent at Atlanta, Georgia. Upon arrival at destina- 
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tion, respondent accepted the corn and peppers in compliance with 
said contract and made no complaint with respect thereto. 


5. The purchase price of the 543 crates of corn and 38 crates 
of peppers, including brokerage, is $761.35, no part of which has 
been paid by respondent to complainant. 


6. Formal complaint was filed on September 8, 1953, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided in the rules of practice (7 
CFR 47.8(c) ). 

Respondent’s failure to pay the purchase price, including brok- 
erage, of the 543 crates of corn and 38 crates of peppers is in 
violation of section 2 of the Act. Complainant should be awarded 
reparation in the amount of $761.35, with interest, and the facts 
should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $761.35, with interest thereon 
at the rate of 5 percent per annum from May 1, 1953, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3686) 


KELSO PRODUCE v. CLYDE BERRYHILL. PACA Docket No. 6091. De- 
cided October 30, 1953. 


Failure to Pay Purchase Price of Fruits and Vegetables—Default 
Headnotes in 12 A.D. 1166, applicable here. 


Kelso Produce, of San Antonio, Texas, complainant, pro se. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agricul- 
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tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on June 1, 1953. Formal complaint 
was filed on July 30, 1953. Complainant seeks an award of repara- 
tion in the amount of the alleged purchase price of a truckload of 
fruits and vegetables sold and delivered to respondent in February 
1953. 

A copy of the report of investigation, made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on September 21, 1953. A copy of the report of investigation 
and a copy of the formal complaint were served upon respondent 
on the same date. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with sec- 
tion 47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Respondent has not filed an answer. The 
issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Herbert Kelso, doing business 
as Kelso Produce, whose address is 414-15 San Antonio Produce 
Terminal Market, San Antonio 7, Texas. 


2. Respondent is an individual, Clyde Samuel Berryhill, whose 
address is P. O. Box 911, Hot Springs, Arkansas. At the time of 
the transaction involved herein, respondent was licensed under 
the Act. 


8. On or about February 27, 1953, in the course of interstate 
commerce and by oral contract, complainant sold to respondent a 
truckload of fruits and vegetables, consisting of radishes, pota- 
toes, turnips and tops, collards, carrots, cabbage, lettuce, green 
onions, parsley, spinach, lemons, beets, oranges, and pears, for a 
total invoice price of $875.15, f.o.b. shipping point. 

4. Fruits and vegetables meeting the specifications of the fore- 
going contract were shipped by truck from San Antonio, Texas, 
to respondent at Hot Springs, Arkansas. Upon arrival at destina- 
tion, respondent accepted the fruits and vegetables in compliance 
with said contract of sale, and made no complaint with respcct 
thereto. 

5. The total agreed price of the truckload of fruits and vege- 
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tables is $875.15, no part of which has been paid by respondent 
to complainant. 


6. Formal complaint was filed on July 30, 1953, which was 
within 9 months after the cause of action accrued. 


























CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the agreed 
price of the truckload of fruit and vegetables is in violation of 
section 2 of the Act. Complainant should be awarded reparation 
in the amount of $875.15, with interest, and the facts should be 
published. 





ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $875.15, with interest thereon 
at the rate of 5 percent per annum from March 1, 1953, until paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 





(No. 3687) 


LAKE COUNTY CITRUS SALES, INC. v. NIGHT AND DAY PRODUCE 
CoMPANY. PACA Docket No. 6088. Decided October 30, 1953. 


Failure to Pay Balance of Purchase Price of Citrus Fruit—Default 
Headnotes in 12 A.D. 1166, applicable here. 


Lake County Citrus Sales, Inc., of Leesburg, Florida, complainant, pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 





PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informa] complaint was filed on July 2, 1953. Formal complaint 
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was filed on July 24, 1953. Complainant seeks an award of repara- 
tion in the amount of the alleged balance of the purchase price of 
a truckload of citrus fruit sold and delivered to respondent in 
April 1953. 


A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant by registered mail on September 15, 1953. A copy of the re- 
port of investigation and a copy of the formal complaint were 
likewise served upon respondent on September 16, 1953. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the complaint. 
Notwithstanding such notice, respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant, Lake County Citrus Sales, Inc., is a corpora- 
tion, whose address is 208 Cragor Building, Leesburg, Florida. 


2. Respondent, Night and Day Produce Company, is a corpor- 
ation, whose address is 55-57 French Market Place, New Orleans, 
Louisiana. At the time of the transaction involved herein, respond- 
ent was not licensed, but was subject to license under the Act. 
Upon payment of the required fee and accrued arrearage, a license 
was subsequently issued to respondent. 


8. On or about April 7, 1953, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent the 
following citrus fruit at the prices indicated: 

275 Boxes Oranges at $3.00 f.o.b. $825.00 
13: Boxes Grapefruit at 2.15 f.o.b. 27.95 
25 Boxes Grapefruit at 2.40 f.o.b. 60.00 
12 Boxes Grapefruit at 2.65 f.o.b. $1.80 


Total $944.75 


4. Oranges and grapefruit meeting the specifications of the 
foregoing contract were shipped by truck from Leesburg, Florida, 
in interstate commerce, to respondent at New Orleans, Louisiana. 
Upon arrival at destination, respondent accepted the citrus fruit 
in compliance with said contract of sale and made no complaint 
with respect thereto. 
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5. The total purchase price of the 275 boxes of oranges and 50 
boxes of grapefruit is $944.75, of which respondent has paid only 
$500, leaving due and owing to complainant the sum of $444.75. 


6. Formal complaint was filed on July 24, 1953, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the full 
agreed purchase price of the 275 boxes of oranges and 50 boxes of 
grapefruit is in violation of section 2 of the act. Complainant 
should be awarded reparation in the amount of $444.75, with in- 
terest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $444.75, with interest thereon 


at the rate of 5 percent per annum from May 1, 1953, until paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


CONSENT DISMISSALS—SETTLEMENT BETWEEN PARTIES 
(No. 3688) 


PACA Docket No. 5854. Decided October 6, 1953. Kern & Dano, 
of Ellensburg, Washington, for complainant. Langer & Simpson, 
of San Francisco, California, for respondent. Mr. David S. Kaplan, 
Presiding Officer. Decision by Thomas J. Flavin, Judicial Officer. 


(No. 8689) 


PACA Docket No. 5924. Decided October 15, 1953. Complainant 
pro s¢. Mr. Benjamin B. Law of Brobeck, Phleger & Harrison, 
of San Francisco, California, for respondent. Mr. David S. Kaplan, 
Presiding Officer. Decision by Thomas J. Flavin, Judicial Officer. 





MISCELLANEOUS ORDERS 
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(No. 3690) 

PACA Docket No. 6082. Decided October 19, 1953. Mr. Arthur 
Slavin, of New York, New York, for complainant. Miss Lenore H. 
Langfurd, Presiding Officer. Decision by Thomas J. Flavin, Judi- 
cial Officer. 

STAY ORDER—PENDING ISSUANCE OF ANOTHER ORDER 


(No. 3691) 


JOSEPH H. CHIAVETTA Vv. FREDERICK W. HUBER, INC. PACA 
Docket No. 5698. Decided October 19, 1953. Magavern, Magavern, 
Lowe & Gorman, of Buffalo, New York, for complainant. Mr. 
Douglass Newman and Mr. Robert M. Rubenstein, of New York, 
N. Y., for respondent. Mr. James A. O’Donnell, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer. 





